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IN THE SUPREME COURT OF THE STATE OF DAM0 
STATE OF IDAHO, 
Plain ti ff-Respondent, 
STEPHEN DONALD NEWMAN, 
1 Defendant- Appellant. I 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
HONORABLE MIKE WETHERELL 
ANDREW PARNES 
ATTORNEY FOR APPELLANT 
KETCHUN, IDAHO 
LAWRENCE G. WASDEN 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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Date: 511 212009 e$g <* %-8 vg ~,g-s~%rth Judicial District Court - Ada Coun%&&@ 
v4+* 
Time: 11 :53 AM ROA Report 
Page 1 of 6 Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 
User: CCTHlESJ 
State of Idaho vs. Stephen Donald Newman 
Date Code User Judge 
COMM Charge number 1: Committment and Papers Mike Wetherell 
Mike Wetherell Charge number 1: Defendant Transferred In - 
M0710569 D.O1 
Charge number 1: Count Indicted From - 
M0710569 D.01 C.OO1 
Mike Wetherell 
Charge number 1 : Bond Transferred From - 
























Arraignment - Arraignment - 08/24/2007 
Arraignment - Arraignment - 08/24/2007 
Arraignment 
Continued For Plea 
Motion - for GJ Transcript 
Order - for Grand Jury Trans 
Estimated Cost of GJ 
Transcript 
NOTC Notice - of Payment of 











Charge number 1: Not Guilty Plea 
Jury Trial Set - 01/28/2008 




Motion - To Consol/M0710105 Mike Wetherell 
Mike Wetherell Order - to Consolidate with 
M0710105 
GJ Transcript Filed Mike Wetherell 
Mike Wetherell MOTN 
ORDR 
Motion - For Limited 
Admission 
Order - for Limited Admissio Mike Wetherell 
Mike Wetherell Sub of Attorneys1 
Parnes & Osterhoudt 








@947 eq??es* &%F&s 
Date: 511 212009 
t d # W >  
@$!3rth Judicial District Court -Ada Cou&gg 
%s>* 
User: CCTWIEBJ 
Time: 1 1 :53 AM ROA Report 
Page 2 of 6 Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 
State of Idaho vs. Stephen Donald Newman 
Date Code 
1 11512007 MOTM 
User Judge 
Motion - to Continue JT Mike Wetherell 
in Support of Motion 
for trial 
1 1/8/2007 REQD 
1 1 11 512007 
JTSC 
HRSC 
StatelCity Response to Disc. Req. - /Addendum Mike Wetherell 
Motion Hearing Mike Wetherell 
Jury Trial Set - 04/14/2008 Mike Wetherell 
Event Scheduled - Pre-Trial Conference - Mike Wetherell 
04/03/2008 
1 112012007 REQD Statelcity Response to Disc. Req. - /Second Mike Wetherell 
Addendum 
12/6/2007 REQD Statelcity Response to Disc. Req. - Rhird Mike Wetherell 
Addendum 
21712008 NOTC Notice - of Motion to 
Suppress fruits of 
Warrantless Search 
Mike Wetherell 
Memo in Support Mike Wetherell 
211 512008 NOTC Notice - of Motion to Compel 
Discovery 
Mike Wetherell 
Memo in Support of 
Motion 
Mike Wetherell 
States Motion to 
Shorten Time & 
Notice of Hearing 
Mike Wetherell 
States Motion to 
Exclude Testimony & 
To Compel Discovery 
Mike Wetherell 
States Response to 
Defend to Suppress 
Mike Wetherell 
States Memo in 
Support of Response 
to Defend Motion to 
Suppress 
Mike Wetherell 
NOTC AW Notice - of Withdrawal of 
Motion to Compel 
Discovery 
Mike Wetherell 
Defend Opposition to 
State's Motion to 
Exclude Testimony 
Mike Wetherell 
Response to Defs 





Motion Hearing Mike Wetherell 
Jury Trial Set - 0711 112008 Mike Wetherell 
Event Scheduled - Pre-Trial Conference - Mike Wetherell 
07103/2008 
*-% &FV& 
P y  ?'?s* 65z-& 




Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 
Date: 511 212009 
Time: 11:53 AM 
Page 3 of 6 
State of ldaho vs. Stephen Donald Newrnan 
Date Code User Judge 
Defendant Newmans 
Reply to the States 
Opposition to Defend 
Motion to Suppress 
Mike Wetherell 
Motion Hearing Mike Wetherell 
Mike Wetherell MemolDecisionlOrder 
Re: Motn Suppress 
TCURQUAM Defend Newrnans Supplemental Motion Re 
Legality of the Search & Seizure of Defend 
Computer 
Mike Wetherell 
Notice of Hearing Mike Wetherell 
Mike Wetherell 
TCCALLRL 
TCCALLRL HRSC Hearing Scheduled (Hearing Scheduled 
0511 612008 1 1 :00 AM) 
DCDANSEL State's Response to Defendant's Second Motion 
to Suppress 
Mike Wetherell 
MlSC TCMCKEAE Defandant Newman's Reply and Supplemental 
Memo in Support of Motion to Supress 
Mike Wetherell 
MlSC TCBUCKAD Defend Newman's Supplemental Memo 
Regarding Warrantless Search of Computer 
Mike Wetherell 
Mike Wetherell HRVC DCOATMAD Hearing result for Hearing Scheduled held on 
05/16/2008 1 1 :00 AM: Hearing Vacated 





TCURQUAM Hearing Scheduled (Hearing Scheduled 





Notice of Intent to Present 404(b) Evidence Mike Wetherell 

















Motion in Limine 
Ex Parte Motion for Issuance of Cert 
Ex Parte Affidavit of Counsel to be Under Seal 
Cert of an ldaho District Court to Secure the 





State's Brief in Support of Motion in Limine Mike Wetherell 
Mike Wetherell Defend Newman's PH Response to State Motion 
Pursuant to IRE 404(b) 
MlSC DCOATMAD State's Response to Defendant's Response to 
Motion in Limine 
Mike Wetherell 
MlSC TCCALLRL Defendant Newman's Reply to State's Filing 
Regarding Issues to Be Addressed at June 18, 
2008 Hearing 
Mike Wetherell 




gJ!j2\ w &72&>a*> 
Date: 511 212009 6 & 4 r t h  Judicial District Court - Ada Coune23 L*S4 User: CCTHIEBJ 
Time: 11 :53 AM ROA Report 
Page 4 of 6 Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 
State of Idaho vs. Stephen Donald Newman 








































Hearing result for Hearing Scheduled held on Mike Wetherell 
0611 812008 10:OO AM: District Court Hearing Helr 
Court Reporter: Jeanne Hirrner 
Number of Transcript Pages for this hearing 
estimated: Less than 100 pgs 
Defend's Reply to State's Filing RE: Issues to be Mike Wetherell 
Addressed at 6-1 8-08 Hearing 
Defend Newman's Notice of Motion & Motion in Mike Wetherell 
Limine to Exclude Evidence at Trial 
Defend Memo of Points & Authorities in Support Mike Wetherell 
of Motion in Limine to Exclude Evidence 
Defend Newman's Notice of Proposed juror Mike Wetherell 
Questionnaire 
Defend Newman's Memo in Support of proposed Mike Wetherell 
Juror Questionnaire 
Defend's Brief in Opposition to State's Motion in Mike Wetherell 
Limine 
Hearing Scheduled (Motion 07/02/0008 01 :30 Mike Wetherell 
PM) 
Hearing result for Motion held on 07/02/2008 Mike Wetherell 
01 :30 PM: District Court Hearing Held 
Court Reporter: NICOLE OMSBERG 
Number of Transcript Pages for this hearing 
estimated: LESS THAN 200 pgs 
Hearing result for Pretrial Conference held on Mike Wetherell 
07/03/2008 01 :30 PM: Hearing Vacated 
Defend's Motion to Reconsider Court's Ruling Mike Wetherell 
Admitting Handwritten Notations Found in 
Defend's Car 
Order Granting Approval to Broadcoast Court Mike Wetherell 
Proceedings 
Transcript of July 2, 2008 Hearing Filed Mike Wetherell 
Hearing result for Jury Trial held on 0711 112008 Mike Wetherell 
09:OO AM: District Court Hearing Held 
Court Reporter: Robin Lee 
Number of Transcript Pages for this hearing 
estimated: less than 150 pgs 
Jury Trial Started Day One Mike Wetherell 
Jury trial Day Two (Jury Trial 07/14/2008 09:OO Mike Wetherell 
AM) 
Day Three (Jury Trial 0711 512008 08:30 AM) Mike Wetherell 
District Court Hearing Held Mike Wetherell 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: 100 pgs 
Day Three (Jury Trial 07/16/2008 09:OO AM) Mike Wetherell 
00006 
$$%% #z>"& osgg g&&pd$ Date: 511 212009 +,_garth G-ep2s Judicial District Court - Ada ~oung&z* User: CCTHIEBJ 
Time: 11:53 AM ROA Report 
Page 5 of 6 Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 






District Court Hearing Held Mike Wetherell 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: 100 pgs 
Hearing result for Jury Trial held on 07/16/2008 Mike Wetherell 
09:OO AM: District Court Hearing Held 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: 100 pgs 
DCHH DCOATMAD 








Jury Instructions Filed Mike Wetherell 
Verdict Form Mike Wetherell 
Found Guilty After trial - GT (118-6101 (1) CAB) Mike Wetherell 





Amended Notice of Hearing Mike Wetherell 
Hearing Scheduled (Sentencing 1011 712008 Mike Wetherell 
01:30 PM) 
Defend Newman's Notice of Motion to Continue Mike Wetherell 
Sentnecing Hearing 
MlSC TCURQUAM 
Defend Newman's Motion to Continue Mike Wetherell 
Sentencing: Declaration of Counsel in Support 
MlSC TCURQUAM 
Hearing Scheduled-Telephonic--Motion to Mike Wetherell 
Continue Sentencing (Hearing Scheduled 






Continued (Sentencing 11/14/2008 09:OO AM) Mike Wetherell 
Hearing result for Hearing Scheduled held on Mike Wetherell 
1011 012008 09:30 AM: District Court Hearing Helc 
Court Reporter: Robin Lee 
Number of Transcript Pages for this hearing 





Stipulation to Reset Sentencing Hearing Mike Wetherell 
Notice Vacating November 14, 2008 Sentencing Mike Wetherell 





Continued (Sentencing 1111912008 09:OO AM) Mike Wetherell 
Request & Order Allowing Camera's in the Mike Wetherell 
Courtroom 
Defend Newman's Sentencing Memo Mike Wetherell MlSC 
MlSC 
TCURQUAM 






Order Allowing Cameras in the Courtroom Mike Wetherell 
Hearing result for Sentencing held on 1 111 912008 Mike Wetherell 
09:OO AM: District Court Hearing Held 
Court Reporter: Nicole Omsberg 
Number of Transcript Pages for this hearing 
estimated: less than 50 00007 
#-@&%* *yq+\ 
Date: 511 212009 @%<a t3z&gd $sirr#rth Judicial District Court - Ada CounQw User: CCTHIEBJ 
Time: 11 :53 AM ROA Report 
Page 6 of 6 Case: CR-FE-2007-0001072 Current Judge: Mike Wetherell 
Defendant: Newman, Stephen Donald 
State of Idaho vs. Stephen Donald Newman 
Date Code User Judge 




1 1/21/2008 JCOC 
12/3/2008 MlSC 
AFFD 
1211 512008 ORDR 
12/23/2008 APSC 
311 112009 MI SC 












Finding of Guilty (118-61 01 (1 ) {AB) Statutory Mike Wetherell 
Rape - Aiding and Abetting ) 
Sentenced to Jail or Detention (11 8-61 01 (1 ) {AB) Mike Wetherell 
Statutory Rape - Aiding and Abetting ) 
Confinement terms: Credited time: 156 days. 
Penitentiary determinate: 7 years 6 months. 
Penitentiary indeterminate: 7 years 6 months. 
STATUS CHANGED: closed pending clerk action Mike Wetherell 
Sentenced To Pay Fine 300.50 charge: Mike Wetherell 
11 8-61 01 (1) {AB) Statutory Rape - Aiding and 
Abetting 
Judgment Of Conviction & Commitment Mike Wetherell 
Amended Motion to Extend the Time for Filing a Mike Wetherell 
Motion for New Trial 
Affidavit of Dennis Riordan in Support of Mike Wetherell 
Extension of Time to File a New Trial 
Order Denying Defendant's Motion for Extension Mike Wetherell 
of Time 
Appealed To The Supreme Court Mike Wetherell 
Defendant's Newman's Motion for a Reduction of Mike Wetherell 
Sentence Pursuant Rule 35 
Order Denying Motion for Reduction Mike Wetherell 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
STATE OF IDAHO, ADA COUNTY, MAGISTRATE DIVISION 
PROBABLE CAUSE FORM 
STATE OF IDAHO CASE NO. 
CLERK MAMLyN ET)WAmS ---- -- 
DATE 
PROSECUTOR TOXIMETER 
COMPLAINING WITNESS CASE ID BEG 
JUDGE STATUS 
0 BIETER MANWEILER IX STATE SWORN 
0 CAWTHON McDANIEL 9 PC FOUND a COMSTOCK MINDER COMPLAINT SIGNED DAY 3 ::::DON AMENDED COMPLAINT SIGNED GARDUNIA 0 NOPCFOUND 
HANSEN 0 SCHMIDT EXONERATE BOND 
0 HARRIGFELD 0 SWAIN 0, SUMMONS TO BE ISSUED 
0 HAWLEY 0 WATKINS WARRANT ISSUED 
0 MacGREGOR-IRBY BONDSETJ 11b(.33,~0o 





( ) AGENT'S WARRANT -- 
( I RULE 5 (b) 
( I FUGITIVE 
PROBABLE CAI.JSE FORM 
ADA CQUNTY MAGISTRATE MINUTES 
GREG H' BOWER 
Ada County Prosecuting Aflorney 
Kai E. WiMvver 
Deputy Prosecuting Aaorney 
200 W. Front Street, Room 3 19 1 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOUXTH JUDICIAL DISTRICT OF 
TEE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THl3 STATE OF IDAHO, ) / 
Plaintiff, 
1 
) Case NO. mi, / /  o r t i  
) 
) C O M P L A I N T  







PERSONALLY APPEARED Before me this '? day of August 2007, Kai E. 
Wittwer, Deputy Prosecuting Attorney, in and for the County of Ada, State of Idaho, who, 
being first duly sworn, complains and says: that STEPHEN DONALD N E W ,  on or 
about the 28th day of July, 2007, in the County of Ada, State of Idaho, did commit the 
crime of ATTEMPTED RAPE, FELONY, 1.C . 5 18-6 10 1,306 as follows: 
COMPLAINT (NEWMAN), Page 1 oooi l  
That the Defendant, STEPEEN DONALD N E W N ,  on or about the 28th day of 
July, 2007, in the County of Ada, State of Idaho, did attempt to commit the crime of rape, 
to-wit: by luring Gretchen H. to a secluded location at night while the Defendant was lying 
in wait in his vehicle with the back seats down and while armed with a knife andlor gun, 
welring a stocking cap and in possession of a belt and gloves and where the Defendant was 
prevented or intercepted in the perpetration of the crime. 
All of which is c o n u w  to the form, force and effect of the statute in such case and 
against the peace and dignity of the State of Idaho. 
Said Complainant therefore prays that a Warrant issue for the arrest of the Defendant 
and that S'I'EPNEN DONALD NEWMAN, may be dealt with according to law. 
GWG H. BOWER 
Ada County Prosecutor 
Kai E. Wittwer 
Deputy Prosecuting Attorney 
SUBSCRIBED AND Sworn to before me t h i s q  day of August, 2007. 
Magistrate 
COMPLNNT (NEWMAN), Page 2 
J. DAVID NAVARRO, 
CLERK OF THE DISTRICT COURT 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




1 NO CONTACT ORDER 
1 
1 
1 DR # 
+SO 2 67-721 
1 
Defendant. 1 [J Ada Boise CL] GC CL] Meridian 
The above-entitled matter having come before the Court, and good cause appearing therefor, 
IT IS HEREBY ORDERED that the above-named defendant shall not contact (including: in person or through another person, 
or in writing or e-mail, or by teleph nicate with, or 
knowingly remain within 100 feet of: 
Exceptions are: 
no exceptions 8 to contact by telephone between .m. and - .m. on 
for the following purposes: 
C] to participate in counseiinglmediation 
to meet with or through attorneys andlor during legal proceedings 
5 to respond to emergencies involving the natural or adopted children of both parties 
other: 
IT IS FURTHER ORDERED that the defendant named herein shall not go within 300 yards of the above-named person's 
rmation on(y if requested by prosecution): 
Work Address 
A VIOLATION OF THlS ORDER IS A SEPARATE CRIME under Idaho Code 5 18-920, for which no bail will be set until an 
appearance before a judge, and is punishable by a fine not exceeding one thousand dollars ($1,000) or by imprisonment in 
the county jail not to exceed one (1) year, or both. Further, any such violation of this order may result in the increase, 
revocation, or modification of the bond set in the underlying charge for which this no contact order was imposed. 
If there is more than one domestic violence protection order in place, the most restrictive provision will control any 
conflicting terms of any other civil or criminal protection order. 
This order controls over all no contact orders previously entered in this case. 
This order may subject you to Federal prosecution under 18 U.S. Code 5 922 if you possess, receive, or transport a firearm. 
THlS ORDER CAN BE MODIFIED ONLY BY A JUDGE AND WILL EXPIRE: 
I I :59 p.m. on % 9 OR al of this case. 
Defendant 
Served by: Dated served: 00023 
NO COfilTACT ORDER White-FILE Crasn-ACSO Pink-DEFENDANT Yellow-PROSECUTOR IREV 4-20051 
CHRISTIAN D. COILINS 
Idaho State Bar No. 5799 
WESIBERG, h4cCABE 8t COJ,I,INS, CrD. 
ATTORNEYS & COUMSF1,ORS AT LAW 
5 16 WEST FRANKLIN STREET 
P 0 BOX 2836 
BOISE, IDAHO 83701-2836 
ATTORNEYS FOR DEFENDANT 
I N  THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
I THE STATE OF IDAHO, I N  AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, C a s e  No. M0710569 
) 
P l a i n t i f f ,  
vs  . MOTION TO REDUCE BOND 
I 
STEPHEN DONALD NEWMAN, ) 
I 
D e f e n d a n t .  
COMES NOW t h e  D e f e n d a n t ,  by  a n d  t h r o u g h  h i s  u n d e r s i g n e d  c o u n s e l  
o f  r e c o r d ,  a n d  p u r s u a n t  t o  R u l e  46 ( h )  , I .  C. R . ,  h e r e b y  moves t h i s  
c o u r t  t o  e n t e r  i t s  o r d e r  r e d u c i n g  t h e  bond  i n  t h e  a b o v e - e n t i t l e d  
c a s e .  B a i l  i s  c u r r e n t l y  se t  a t  $ 1 , 0 0 0 , 0 0 0 . 0 0 ,  a n d  t h e  De fendan t  h a s  
b e e n  i n  c u s t o d y  s i n c e  on o r  a b o u t  Augus t  1 0 ,  2007 .  
The D e f e n d a n t  w i s h e s  t o  a r g u e  t h i s  Mo t ion  a t  t h e  t i m e  s e t  f o r  
h i s  p r e l i m i n a r y  h e a r i n g  b e f o r e  t h e  H o n o r a b l e  J u d g e  Schmid t  on  A u g u s t  
24,  2007,  a t  8 : 3 0  a .m .  
MOTION TO REDUCE BOND - 1 
NEWMAN.MOT 
1 1 1  DATED T h i s  16"' , 
CERTIFICATE OF HAHI2 DELIVERY 
I h e r e b y  c e r t i f y  t h a t  on t h i s  16t" day o f  Auqus t .  2 0 0 7 .  I 
. A  - L .-.- - 
o f  t h e  f o r e g o i n g  in s t rumen t  
GREG H. BOWER 
Ada County Prosecuting Attorney 
Shawna Dunn 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3191 
Boise, Idaho 83702 
Phone: 287-7700 
Fax: 287-7709 
IN TEE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, ) 
) 
Plaintiff, ) Case No. M0710569 
1 
VS. 1 ORDER TO TRANSFER BOND 
1 AND TRANSFER PREVIOUSLY 
STEPHEN DONALD NEWMAN, 1 ENTERED NO CONTACT 
1 ORDERS TO CASE HO +l)) D ?& 
Defendant. ) 
TBE COURT having heard the motion heretofore made in the State of Idaho vs. 
STEPHEN D O N L D  NEWMAN, by GREG H. BOWER, Ada County Prosecuting Attorney, and 
the Court being hl ly advised in the premises; 
IT IS HEREBY ORDERED that the bond set in the amount of $ I, Mo. ooo . IPi> 
in case M0710569 be transferred to District Court case H 630 10 72- due to the 
Defendant's Indictment by the Ada County Grand Jury. The defenda~zt is to co~ztinue to be held in 
custody or released on bond under the same conditions set by the Magistrate. 
IT IS FURTHER ORDERED that any bond and/or no contact orders previously set in 
Magistrate Court case M0710569 is transferred to District Court case H 030103% . 
DATED this&day of August, 2007. 
ORDER TO TRANSFER BOND AND TRANSFER PREVIOUSLY ENTERED NO- 
CONTACT ORDERS (NEWM[AN), Page 1 
G M G  W. BOWER 
Ada County Prosecuting Attorney 
Shawna Dunn 
Deputy Prosecuting Attorney 
200 West Front Street, Room 3 191 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN ANL) FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
Plaintiff, Grand Jury No. 07-76 
vs. I N D I C T M E N T  
) 
STEPHEN DONALD NEWMAN, ) Defendant's DOB
) Defendant's SSN:  
Defendant. ) 
STEPHEN DONALD NEWMAN is accused by the Grand Jury of Ada County by this 
Indictment, of the crime of: ATTEMPTED RAPE, FELONY, I.C. $18-6101(4), 306 committed as 
follows: 
That the Defendant, STEPHEN DONALD NEWMAN, on or about the 27th day of July 
2007, in the County of Ada, State of Idaho, did attempt to commit the crime of rape, by luring 
Gretchan H. to a secluded location at night while the Defendant was lying in wait in his vehicle 
with the back seats down and while armed with a krufe andlor gun, wearing a stocking cap and in 
possession of a belt and gloves with the intent to penetrate however slightly, Gretchan H.'s oral, 
anal, or vaginal opening with the Defendant's penis, with Gretchan H. being prevented fro~n 
resistance by the infliction or threatened infliction of bodily harm accompanied by apparent power 
of execution and where the Defendant was prevented or intercepted in the perpetration of the crime. 
~ I C T ~ N T   WAN), Page 1 00017 
All of which is c o n e q  to the fom, force and effect of the statute in such case made and 
provided md against the peace arrd dimity of the State of Idaho. 
A TRUE BILL 
Presented in open Court t h i s a  day of August 2007. 
Ada County, State of Idaho. 
Sesslon: Wetherel1082307 Dlvlsson: DG Courtroom: CR507 
Sesslun Date: 2007/08/23 Session T~rne: 08:17 
Judge: Wetherell, Mike 













Prab. Officer ( s )  :
Court interpreter (s) : 
Cockayne, Sandra 
Kirby, Sherri 
Case ID: 0006 
Case Number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: 
State Attorney: Duggan, Barbara 
Public Defender: 
2007/08/23 
09:20:32 - Operator 
Recording: 
09:20:32 - New case 
Newman, Stephen 
09:21:21 - Judge: Wetherell, Mike 
Ct calls case; def present in custody -- counsel not present 
09:21:51 - Defendant: Newman, Stephen 
Believes counsel did not know of today's Ct date 
09:22:08 - Judge: Wetherell, Mike 
Reset for tomorrow at 9:00 -- Aug 24, 2007 at 9:00 arraignme 
nt 





Session: Wethere11082407 Division: DC Courtroom: CR504 
Session Date: 2007/08/24 
Judge: Wetherell, Mike 
Reporter: Omsberg, Nicole 
Session Time: 0 8 : 4 3  
Clerk(s) : 
Oatman, Diane 
State Attorney(s) : 






Cahi 11, August 
Wollen, Nick 
Court interpreter(s) : 
Cockayne, Sandra 
Case ID: 0003 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Def endant (s) : 
Pers. Attorney: Collins, Christian 
State Attorney: Dunn, Shawna 
Public Defender: 
2007/08/24 
10:20:29 - Operator 
Recording : 
10:20:29 - New case 
Newman, Stephen 
10:20:47 - Judge: Wetherell, Mike 
Ct calls case; def advld of rights yesterday--def adv Ct he understands 
10:21:22 - Judge: Wetherell, Mike 
rights 
10:21:22 - Judge: Wetherell, Mike 
Ct arrg def on Indictment 
10:23:22 - Pers. Attorney: Collins, Christian 
Requests a couple weeks for entry of plea; req bond arg today 
10:23:35 - State Attorney: Dunn, Shawna 
No objection 
10:23:43 - Pers. Attorney: Collins, Christian 
Argument re: bond reduction 
10:29:16 - State Attorney: Dunn, Shawna 
Page 1. 
Segsson: Wetherell082407 @g%! Page 2 
f?;$*s w 
Objection to reduction 
10:33:53 - Pers. Attorney: Collins, Christian 
Rebuttal 
10:34:20 - State Attorney: Dunn, Shawna 
Clarifies - -  google searches found on computer seized by police 
10:35:14 - Judge: Wetherell, Mike 
Denies motion for bond reduction w/out prej to defense if new information 
10:36:06 - Judge: Metherell, Mike 
arises - -  Sept 6, 2007 at 9:00 entry of plea 































%-%& ~$jiig 4 
CHRISTIAN D. CO12LINS 
Idaho State Bar No. 5799 
mS?BERG, hlcGABLi: Clt COILINS, CX13. 
A%TORNFY(i & COUNSI LORS A1 LAW 
516 WEST FRANK1,IN STREET 
P 0 BOX 2836 
BOISE, IDAliO 83701-2836 
1'EI,CPtlONI. (208) 336-5200 
kACSIMI1,E (208) 336-2121 
AmORNEYS FOR DEFENDANT 
IN THE DISTNCT COURT OF THE FOURTH JUDICIAL DISI'RICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 






) MOTION RE: TRANSCRIPT 
) OF THE GRAND JURY 





COMES NOW the Defendant, by and through his undersigned counsel of record, and hereby 
requests the Coun to order the Clerk of the Coun to prepare a transcript of the Grand Jury 
proceedings in the above-entitled case, to include the testimony of all witnesses who testified in 
support of the Indictment in this case. Said Grand Jury hearing was conducted on or before August 
2 1,2007, in Boise, Ada County, Idaho. Trial of the above-entitled matter has yet to be scheduled, 
however, and a transcript of the testimony produced at the grand jury proceeding will be essential to 
the preparation of a defense in this matter. 
MOTION RE: TRANSCRIPT OF THE GRAND WRY - 1 00022 



























*$gy% tk$3J? -*a 
DATED This 2&ay of August, 2007. 
CERTIFICATE OF HAND DELIVERY 
h 1 hereby certify that on this 2'1 day of August, 2007,I caused a true and correct copy of the 
foregoing instrument to be hand delivered to: 
Ada County Prosecutor 
200 W. Front St. - Drop Box 
Boise, ID 83702 
MOTION RE: TRANSCRIPT OF THE GRAND JURY - 2 
NERrMAN MOT CJ TRANS 
YJ 4 
1N T IIE DISTRICT COURT OF THE FOIIR'TI-I JUDICIAL 1131s 
'Z'I--fE STATE OF IDiZHO, IN AND FOR TEE COUNTY 01' ADA 
STA'T'E OF IDAHO, 
1 
Plaintiff, ) 
vs. ) Case No. 11070 1 072 
1 
STEPHEN DONALD NGWMAN, ) ORDER RE: GRAND JURY TMNSGRIPT 
) 
Defendant. 1 
Upon the motion of the defendant(s) and the concurrence of the State of Idaho, pursuant to the 
Stipulation for Discovery, Idaho Rule 16(b)(h), and good cause being shoun, it is hereby ordered tliat 
transcripts of the testimony of those witnesses appearing before the Grand Jury in the above entitled 
matter be prepared for use by defense counsel. The prosecutor is directed to make the tape recordings 
of testimony available to the Fourth District Court Transcription Department for transcribing. The 
'Transcription Depmment is authorized, upon receipt of its estimated fees as provided for in the case 
of transcripts of preliminary hearings, to prepare and deliver said transcripts to the Court. The Court 
will examine the transcripts in camera, and upon application of the prosecutor, will edit and cause to 
be deleted any material in the transcripts which does not pertain to the instant proceeding and which 
is part of other. on-going investigation not relevant to the instant proceedings, any identification of 
individual grand jury members, and any comments by grand jury members other than comnlents 
which are part of specific questions to witnesses. 
Copies of said transcripts, with a notation of the nature, but not the content, of any redaction, 
will be delivered to requesting defense counsel by the Court. 
It is further ordered that all such transcripts of grand jury testimony are to be used exclusively 
by the named defense counsel in counsel's preparation for this case, and for no other purpose. None 
ORDER RE: GRAND JURY TRANSCRIPT - Page I 
of the material may be copied or disclosed to any person other than defense counsel ~ i t h o u t  specitic 
authorization by the Court. Authorization will only be granted to permit disclosure to associates and 
staff assistants of named counsel, who agree to be bound by this order, and only in connection with 
the preparation of this case. Counsel may discuss the contents of the transcripts with their respective 
clients, but may not release the transcripts themselves. At the conclusion of each named counsel's 
participation in this case, each such person will return all materials to the court accompanied by an 
afiidavit by such person that all materials are being returned and that no copies or extracts in any form 
are being retained. Violation of any provision of this order shall be considered a contempt. Each 
counsel receiving such transcripts from the Coun shall endorse a copy of this order acknowledging 
that each such counsel is aware of the terms hereof, and agreeing to be bound hereby. 
Dated this 28th day of August, 2007. 
$trict Judge 
By signature: 
The undersigned acknowledges his familiarity with the terms of the foregoing order, 
L EW /0\~102 
ORDER RE: GRAND JURY TRA 00025 
Session: Wetherell090607 Division: DC Courtroom: CK507 
Session Date: 2007/09/06 Session Time: 0 8 : 4 4  
Judge : Wetherell, Mike 












Prob. Officer (s) : 
Court interpreter (s) : 
Case ID: 0011 
Case Number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant : Newman, Stephen 
Co-DeEendant (s) : 
Pers. Attorney: GoLlins, Christian 
State Attorney: Armstrong, Shelley 
Public Defender: 
2007/09/06 
09:56:59 - Operator 
Recording: 
09:56:59 - New case 
Newman, Stephen 
09:57:41 - Judge: Wetherell, Mike 
Ct calls case; def present on bond w/counsel 
09:57:58 - Pers. Attorney: Collins, Christian 
Remain silent 
09:58:06 - Judge: Wetherell, Mike 
Ct enters not guilty plea 
09:58:37 - Judge: Wetherell, Mike 
Ct inquires re: length 
09:58:42 - State Attorney: Armstrong, Shelley 
4days -- inquires as to speedy 
09:58:45 - Judge: Wetherell, Mike 
Jan 28, 2008 at 9:00 jury trial 
09:59:34 - Judge: Wetherell, Mike 
Jan 24, 200%jat 1:30 pretrial 
Page 1 
0 9 : 5 9 : 4 8  - J u d g e :  Wetherell, M i k e  
Continance w l l l  be d i f f ~ c u l t  t o  obtain f r o m  t h e  G t  
10:00:10 - O p e r a t o r  
S t o p  r e c o r d i n g :  
Page 2 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Shelley W. Amstrong 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 366 
Boise, Id. 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 1 
1 
Plaintiff, 1 H0701072/M0710105 
1 
vs. 1 MOTION T O  CONSOLIDATE 
1 
STEPHEN DONALD NEWMAN, 1 
) 
Defendant. 
COMES NOW, Shelley W. Armstrong, Deputy Prosecuting Attorney in and for the State 
of Idaho, County of Ada, and hereby moves this Honorable Court in the above entitled matter for an 
Order pursuant to Rule 13 of the Idaho Criminal Rules of Practice and Procedure consolidating thus 
case, H0701072, for trial with Criminal Case M0710105 on the grounds and for the reasons that the 
facts, much of the evidence and witnesses are the same in each case. The charged acts all occurred 
at or about the same time and in the same location. An Order of consolidation would save witness 
and jury time and the expense for a separate and later trial. 
1; MOTION TO CONSOLIDATE, Page 1 
V DATED this - day of September, 200'7. 
G W G  W. BOWER 
Ada County Prosecutor 
Deputy Prosecuting Atto&ey 
MOTION TO CONSOLIDATE, Page 2 
GREG )I. BOWER 
Ada County Prosecuting Attorney Ada County Clerk 
Shelley W. Armstrong 
Deputy Prosecuting Attorney 
200 W. Front Street, Room 3 19 1 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, ) 
) 
Plaintiff, 1 Case No. H0701072/M0710105 
1 
VS. 1 ORDER TO CONSOLIDATE 
1 
STEPHEN DONALD NEWMAN, 1 
) 
Defendant. 1 
This Motion for Consolidation having come before me and good cause being shown, 
IT IS HEWBY ORDERED AND THIS DOES ORDER that the Motion to Consolidate 
Criminal Case W070 1072 and M07 10 105 be granted. 
DATED this ay of September, 2007. 
/ ORDER TO CONSOLIDATE (NEWMAN), Page 1 
ANDMW PAWES, XSB #4 1 10 
Atmaley At Law 
67 1 Fi t s  Avenue Nmh 
Post OEce Box 5988 
Ketchm, ID 83340 
Telephone: 208-726- 10 10 
Facsimtft: 208-726- 2 187 
WILLNM OSTBWOWT, CsB M3021 
1 35 Bclvedm Street 
Sax1 F m ~ i ~ e o ,  CA 94 1 1 7-391 5 
Teltpb~nc: 415-6M-4600 
Facsimile: 4 15-5&-469 1 
IF? THE DIS'IWCT COURT OF 'X'HB FOUKTM WXCIAL DI$TNC.P OF 
THE STATE OF LI)AIIIO, IN AND FOR THE COUNTY C)F ADA 
STATE OF IDAHO, 
Pf aintiff, Case No. M070 1072 
VS, 
1 
) 3IOTiON FOR LIMTTED ADMSSXON 
1 
STEPHEN D. N E M N ,  ) 
1 
Bfeadsn t. 1 
1 
The undasigncd local counssi petitions the eoun for admission of the undeaiped 
applying counsel, pwvant to Idaho Bar Conuniasiotl bile 222, for the purpose of 
appearing h the above-endfled marttar. 
Applying counscl ranifiea thal he ir an active member, in good standing, of the bar 
MOTION FOR LIMI'J'ED ADMSSXON f 
of the State of Califm~ia, $bat he m~lif~tPtin~ the reg~~lar pxact~ct of law at the above-noted 
address, and that be is not a reeident of the Statk? nf ld&g or lice~zsrd to practice ia Idaho. 
Mr, Osterhoudf has not been denied admissioo pm hac vice in any jwisdicrion and 
previously afspared in the XSietrict of I$&o federd court in one case. 
Both undersigned caunr~ol ccfiify that B copy of Wb matiol;~ Isas been served on ~i11 
other pani~s $0 t h i 8  matter W I I ~  that a copy ol the mulion, acconrpanicd by a $200 fee, has 
Locnl counsel certifies that Ihc above hfor~riation is trite tu the best of his 
hiowledge, a h r  reasanabla hvesl;igatinn. I ,cjGa3 cntinsel ~icbirwl~dges that his aeendanco 
&ell be reqircd at all court proceadings ill which 9ppfyitlg cotursel Rppaass, unless 
specificaily excwed by tb trial judge. 
d Datcd thin 2.. day af ScpDmbcr, 2007 
Applying Co-1 L.ncal Caut;lsel 
MOTION POR L I W E D  ADMZSSXQN 
CERTIFICATE OF SERVICE 
I, Rebecca B. Dittmer, hereby certify that 1 am employed in the County of 
Blaine, Idaho; I am over the age of eighteen years and not a party to this action; my 
business address is 671 First Avenue North, Ketchum, Idaho 83340; on October 2,2007,I 
served true and correct copies of a Motion for Limited Admission and a proposed Order 
for Limited Admission to the following persons in the manner noted: 
Shelley W. Armstrong 
Ada County Prosecutor's Office 
200 W. Front Street, Room 3 19 1 
Boise, ID 83702 
Idaho State Bar 
525 W. Jefferson St. 
P.O. Box 895 
Boise, ID 83701 
/- 
I.' By depositing copies of the same in the United States mail, postage prepaid, at the 
post office at Ketchum, Idaho. 
By hand delivering copies of the same to said offices. 
By sending facsimile copies of the same to said persons at their facsimile numbers: 
208-287-7709 and 208-334-45 15 respectively. 
Rebecca B. Dittmer 
MOTION FOR LIMITED ADMISSION 
Ada County Glerv 3, 
IN THE DISTRICT COURT OF THE FOURTI-I JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 1 
) 
Plaintiff, ) Case No. H070 1072 
VS. 
) 
1 ORDER FOR LIMITED ADMISSION 
1 
STEPHEN D. NEWMAN, 1 
1 
Defendant. ) 
UPON MOTION of local counsel, Andrew Parnes, and good cause appearing, 
IT IS HEREBY ORDERED that applying counsel, William Osterhoudt, is 
admitted, pursuant to Idaho Bar Commission Rule 222, for the purpose of appearing in 
the above-entitled matter. 
1" 
DATED this 5 day of October, 2007. 
Dis ct Judge r; 
ORDER FOR LIMITED ADMISSION 
M D M W  PARmS, ISB ff4110 
Attorney at Law 
67 9 First Avenue North 
Post Office Box 5988 
Ketchurn, Id&o 83340 
Telephone: 208-726-1 010 
Facsimile: 208-726-1 187 
ANDREW PARNEpda 
&<?$%% PAGE 02/  1 E1 
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WLLIAM L. O S n R H O m T ,  GSB Jf 43021 
Attorney at Law 
135 Belvedere Street 
San Francisco, CA 94 1 17-39 15 
Telephone: 4 15-664-4600 
Facsimile: 4 15-664-469 1 
Attorneys for Defendan$ 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF T m  STATE OF IDAHO, IN ANI, FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
1 
PJaintiff, ) Case No. H0701072 
VS. 
1 
) .MOTION TO CONTINUE JURY TRLAL 
STEPHEN D. N E M N ,  ) Hearing Date: November 15,2007 
) Time: 9:00 a.m. 
Defendan.t. ) Judge Wetherell 
COMES NOW the above named defendant, by and through his attorney of record 
Andrew Pames, and requests this court to continue the jury trial in this matter currently 
set for January 28,2008, for a period of two months to approximately March 26,2008. 
MOTION TO CONTINUE SURY T U X ,  1 
Good cause exists for this n~otion, as csu~lseX need addit.iona1 time to prepae for 
trial as set aut in the attached affidavit of counsel William Osterhoudt. 
This motion is based on the pleadings and papers on file in this action, the attached 
affidavit of caunsel, and any a r m e n t  to be presented at the hearhg of this motion. 
Hearing on this motion is set for November X 5,2007, at 9:00 a.m., before Judge 
We~erel l  . 
DATED thjs 5th day of November, 2007. 
MOTION TO CONTINUE JURY TRIAL 
-drew Parnes 
Attorney for De fcndmt 
S e s s ~ o n :  W e t h e r e l 1 1 1 1 5 0 7  D l v i s i o n :  DC C o u r t r o o m :  CR507 
S e s s s o n  Date: 2 0 0 7 / 1 ; / 1 5  S e s s i o n  Time:  08:23 
J u d g e :  W e t h e r e l l ,  Mike  
R e p o r t e r :  H i r r n e r ,  J e a n n e  
C l e r k i s )  : 
Oatman,  D i a n e  
S t a t e  A t t o r n e y s :  
Meehan,  J u l i a n n e  
B u t t r a m ,  T e s s i e  
C h r ~ s t l a n s o n ,  D a v l d  
D u g g a n ,  B a r b a r a  
Flshe~, J e a n  
R e ~ l l y ,  H e a t h e r  
P u b l i c  D e f e n d e r ( s 1  : 
C a h i l l ,  A u g u s t  
G e d d e s ,  An thony  
Gllndeman, Megan 
W o l l e n ,  N i c k  
P r o b .  O f f i c e s  ( s )  :
C o u r t  i n t e r p r e t e r  ( s )  : 
C a s e  I D :  0 0 0 1  
C a s e  Number: H0701072 
P l a i n t i f f :  
P l a i n t i f f  A t t o r n e y :  
D e f e n d a n t  : Newman, S t e p h e n  
A d d l t l o n a l .  a u d i o  a n d  a n n o t a t s o n s  c a n  be f o u n d  i n  c a s e :  0 0 0 3  
C o - D e f e n d a n t  ( s )  : 
P e r s .  A t t o r n e y :  P a r n e s ,  Andrew 
S t a t e  A t t o r n e y :  F i s h e r ,  J e a n  
Public D e f e n d e r :  
2 0 0 7 / 1 1 / 1 5  
0 9 : 0 0 : 3 3  - O p e r a t o r  
R e c o r d i n g :  
0 9 : 0 0 : 3 3  - N e w  c a s e  
Newman, S t e p h e n  
0 9 :  0 1 :  07 - J u d g e :  W e t h e r e l l ,  Mike  
C t  w l l l  r e c a l l  c a s e - - M s .  A r m s t r o n g  n o t  p r e s e n t  
0 9 : 0 1 : 2 1  - O p e r a t o r  
S t o p  r e c o r d i n g :  
Zase  I D :  0003  
C a s e  Number: H0701072 
P l a i n t i f f :  
P l a l n t l f f  Attorney: 
Defendant: Newman, Stephen 
Previous audio a n d  annotations cdn be found in case: 0001. 
Go-Defendant (s) :
P e r s .  AtLorney: P a r n e s ,  Andrew 
Stitte Attorney: Armstrong, Shelley 
Publlc Defender: 
09:05:13 - Operator 
Recording: 
09:05:13 - Recall 
Newman, Stephen 
09: 05: 3 7  - Judge: Wetherell, Mike 
Ct recalls case; def present on bond w/counsel 
09:05:27 - Judge: Wetherell, Mike 
Ct revws file 
09: 09: 19 - Pers. Attorney: P a r n e s ,  Andrew 
Argument re: motion to reset trial -- discovery process 
09:11:14 - Judge: Wetherell, Mlke 
Ct adv counsel re: waiver of speedy trial rights 
09:11:24 - State Attorney: Armstrong, Shelley 
Response -- join in request for continuance 
09:12:53 - Judge: Wetherell, Mike 
Ct inquires of def re: waiver -- def adv Ct will walve speed 
y trlaL rights 
09:13:42 - General: 
Jury trial April 14, 2008 at 9:00 -- Pretrial April 3, 2008 
at 1:30 
Page 2 
09:14:57 - Operator 
Stop recording: 
ANDREW PARNES, ESQ. (ISB 41 10) 
Attomey at Law 
67 1 First Avenue North 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: (208) 726- 10 10 
Facsimile: (208) 726-1 187 
J DAVID NAVARRO, Clerk 
BY A WRAY 
WILLIAM L. OSTERIIOUDT, ESQ. (CBN 43021) 
DOLORES OSTERHOUDT, ESQ. (CBN 2 15537) 
Law Office of William L. Osterboudt 
135 Belvedere Street 
San Francisco, CA 94 1 17 
ORIGINAL 
Telephone: (4 1 5) 664-4600 
Facsimile: (4 1 5 )  664-469 1 
Attorneys for Defendant 
STEPHEN I). NEWMAN 
I I IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
1 THE STATE OF IDAHO, ) Case No. H070 1072 
1 
Plaintiff, 1 
1 NOTICE OF MOTION TO 
v. 1 SUPPRESS FRUITS OF 
) WARRANTLESS SEARCH 





STEPHEN D. NEWMAN ) 
1 Hearing Date: March 14,2008 
Defendant. ) Hearing Time: 3.00 p.m. 
1 1  seized and obtained as a result of his warrantless arrest on July 27,2007. I 
2 7 
28 
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This motion is based upon the grounds that his warrantless arrest was in 
violation of the Fourth Amendment to the United States Constitution and Art. 1, 5 17 
of the Idaho Constibtio-rr. 
This motion is based upon the papers and pleadings on file in this matter, the 
attached Memorandum in Support of the Motion and the evidence to be adduced at 
the hearing on this matter. 
Hearing on this motion shall be called up on March 14,2008, at the hour of 
3:00 p.m. before the Honorable Michael Wetherell, District Judge. 
Dated: February 5,2008. Respectfully submitted 
Attorney for Defendant 
N o t i c e  o f  M o t i o n  to  S u p p r e s s  F r u z t s  o j  W a r r a n t l e s s  Searclz .  Case  No .  HO701072 .  
2 
00040 
CERTlFlGATE OF SERVICE 
I, Rebecca B. Dittmer, hereby certify that I am employed in the County of 
Blaine, Idaho; I am over the age of eighteen years and not a party to this action; my 
business address is 671 First Avenue Nonh, Ketchurn, Idaho 83340; on February 5,2008, 
I senred a true and correct copy of a 
Notice of Motion to Suppress Fruits of Warrantless Search 
to the following person in the malmer noted: 
Shelley W. Armstrong 
Ada County Prosecutor's Office 
200 W. Front Street, Room 3 19 1 
Boise, ID 83702 
/r : By depositing a copy of the same in the United States mail, postage prepaid, at the 
post office at Ketchum, Idaho. 
By hand delivering a copy of the same to the office of said attorney. 
By sending a facsimile copy of the same to said attorney at her facsimile number: 
208-287-7709. 




J. M I D  NAVARRO, Cleri: 
BYA WRAY 
DEPUTY 
GREG L-f. B O m R  
Ada County Prosecuting Attorney 
Shelley VV. Arrnstrong 
Deputy Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, ) 
) 
Plaintiff, ) Case No. H0701072 
) 
vs. ) STATE'S MOTION TO 
) SHORTEN TIME AND 
STEPHEN D. NEWMAN, ) NOTICE OF HEARING 
) 
Defendant. ) 
COMES NOW, Shelley VV. Arrnstrong, Deputy Prosecuting Attorney for Ada 
County, State of Idaho, and moves the court for an order to shorten the time for notice of 
hearing on the motion to exclude and compel for the following reasons: 
Counsel for the defense agreed on Friday, February 22,2008, that the preferred date 
which would work with their collective schedules would be Thursday, February 28,2008, at 
1 1 :00 a.m. 
Motion to Shorten & 
Notice of Hearing (NEWMAN), Page 1 
n t 
W H E E F O E ,  the State respecthlly requests the court order that the notice 
requirement be shortened on the motion to exclude and con~pel. 
The State hereby notifies deknse counsel that the motion to shorten time and it's 
motion to exclude and compel will be heard on Thursday, February 28, 2008, at 11:00 
a.m. 
DATED this ay of February, 2008. 
GREG H. BOFVER 
Ada County Prosecuting Attorney 
By: Shelley W. ~ r n ~ s # & ~  
Deputy Prosecuting ~ t 6 r n e ~  
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I faxed a true and correct copy of the foregoing 
Response to: Andrew Parnes and William Osterhoudt, attorney's for defendant on 
Monday, February 25, 2008. 
Motion to Shorten & 




J. DAVID NAVARAO, Clerk- 
By A WRAY 
DEPUTY 
GREG H. B O W R  
Ada County Prosecuting Attorney 
Shelley W. Armstrong 
D e p u ~  Prosecuting Attorney 
200 W. Front Street 
Boise, Idaho 83702 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, ) 
) 
Plaintiff, ) Case No. H0701072 
) 
VS. ) STATE'S MOTION TO 
) EXCLUDE TESTIMONY AND 
STEPHEN D. NEWMAN, ) TO COMPEL DISCOVERY 
) 
Defendant. ) 
COMES NOW, Shelley W. Armstrong, Deputy Prosecuting Attorney for Ada 
County, State of Idaho, and moves the court for an order to exclude any testimony offered 
by the defense about the defendant's mental condition for the following reasons: 
The defendant was arrested on July 27, 2007, for violating Boise Municipal Code 
Section 13-03-05E; entering or remaining in a park after sunset. On August 9, 2007, the 
State filed a complaint charging the defendant with attempted rape. The complaint was 
superseded by an indictment returned by the Ada County Grand Jury on August 21, 2007. 
The defendant was arraigned on August 24,2007, and requested more time before entering 
J State's Motion to Exclude Testimony and Motion to Compel (NEWAN), Page 1 \'A 
* " kb"- 
00044 
his plea to the indicment. The defendant's request to reduce the 1 million dollar bond 
amount was denied by the court. The defendant bonded out of jail the same day. 
On September 6,2007, the defendant, represented by attorney Chst ian Collins, pled 
not guilty and the case was for jury trial to c o m e n c e  on January 28, 2008. The current 
defense counsel substi~ted for Mr. Collins on October 4, 2007. A month later, on 
November 2,2007, the State mailed the majorit-y of the discovery to defense counsel. Three 
days later on November 5 ,  2007, the defense filed and motion to continue the jury trial that 
was still almost three (3) months away. The defendant's motion to continue was 
accompanied by an affidavit of defense counsel. 
The affidavit states the reason why counsel was requesting a continuance. The 
defense stated in the sworn affidavit that they needed more time because: 
1. The defense intended to hire an expert to testify in the area of psychiatry and 
behavioral psychology to testifjr at the trial and they could not be prepared in 
three (3) months. I 
In their motion to continue and at the hearing in November, 2007, the defense 
requested the court set the jury trial to begin on March 26,2008. The Court gave defense 
counsel even more time than they rquested and set the trial to begin on April 14,2008. 
The defense faxed the State's attorney a letter from someone named "J.Arturo Silva, 
MD" who purports to be a psychiatrist from California. It is clear from the letter and 
conversations the State's attorney has had with both defense counsel, that they intend to 
present expert testimony regarding the defendant's mental condition. 
The State moves the court for an order excluding any such evidence as the defense 
has failed to file any formal notice to the court, 90 days before the trial, as required by Idaho 
Code 18-207. As of February 25,2008, the trial is only thirty-five (35) days away. In 
addition to the written notice three (3) months before trial, 18-207 requires the defense to 
fixrnish the State with a written synopsis of the findings of the expert or a copy of their 
Declaration of William L. Osterhoudt in Support of Motion for Trial Continuance on page 5. 
State's Motion to Exclude 
Testimony and Motion to Compel (NEWMAN), Page 2 
report. The defense has failed to provide the State with any findings or a report. Lastly, 
the State is entitled to have access to the defendant for the purpose of having their own 
evaluation. All of the requirements above are to run according to a schedule set by the court 
once it receives the written notice. 
In addition, the defense has failed to file any discovery response indicating what 
wikesses or evidence they intend to present at the jury trial. With the exception of evidence 
or reports related to a computer forensic examination on the laptop found in the defendant's 
car, the State requests the court order the defense to file a discovery response by 2:00 p.m. 
on February 28,2008. 
WHEREFORE, the State respwtfully requests the court order that any testimony 
by J. Arturo Silva M. D. on the issue of the defendant's mental condition be excluded and 
compellir~g the defense to file a formal discovery response and accompanying names and 
addresses of witnesses and/or documents and tangible objects by 2:00 p.m. on February 
28, 2008. 
DATED this of February, 2008. 
G W G  H. BOWER 
Ada County Prosecuting Attorney 
By: Shelley W. Annstrong 
Deputy Prosecuting Attorn fl- 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that I faxed a true and correct copy of the foregoing 
Response to: Andrew Parnes and William Osterhoudt, attorney's for defendant on 
February 25, 2008. 
State's Motion to Exclude 
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Pub1 ic Defender ( s ) : 
Cahi ll , August 
Geddes , Anthony 
GLsndeman, Megan 
Wollen, Nick 
Prob. Officer(s1 : 
Court interpreter (s) : 
Case ID: 0035 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Additional audio and annotations can be found in case: 0038. 
Co-Defendant (s) : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/02/28 
11:44:05 - Operator 
Recording: 
11:44:05 - New case 
Newman, Stephen 
11:44:31 - Judge: Wetherell, Mike 
Ct calls case; def present on bond w/counsel-Andrew ~arnes/~ill Osterhoudt 
11:44:42 - Judge: Wetherell, Mike 
Ct adv counsel has revw'd matter - -  Boise City Parks, Ct served on City 
11:45:11 - Judge: Wetherell, Mike 
Council may create issue, Boise City Council liaison 
11:45:59 - Judge: Wetherell, Mike 
Ct will recess to allow counsel to discuss issue 
11:47:19 - Operator 
Stop recording: 
11:58:13 - Operator 
~ecordin~ : 
11:58:13 - Record 
Newman, Stephen 
11:58:18 - Pers. Attorney: Parnes, Andrew 
Addresses the Court - -  needs additional time to speak to client 
12:00:26 - Judge: Wetherell, Mike 
Ct will recall 
12:00:33 - Operator 
Stop recording: 
Case ID: 0038 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Previous audio and annotations can be found in case: 0035 
Additional audio and annotations can be found in case: 0044 
Co-Defendant ( s )  : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
12:15:27 - Operator 
Recording: 
12:15:27 - Recall 
Newrnan, Stephen 
12:15:33 - Judge: Wetherell, Mike 
Ct recalls case 
12:15:49 - Pers. Attorney: Parnes, Andrew 
Requests until 1:30 for clients decision as to recusal of the judge 
12:16:22 - Operator 
Stop recording: 
Case ID: 0044 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Previous audio and annotations can be found in case: 0038 
Co-Defendant (s) : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
14:18:47 - Operator 
Recording: 
14:18:47 - Recall 
Newman, Stephen 
14:18:52 - Judge: Wetherell, Mike 
Page 2 
Ct recalls case; defendant present w/counsel 
14:19:05 - Pers. Attorney: Parnes, Andrew 
Prep'd to proceed with present Judge 
14:19:15 - State Attorney: Armstrong, Shelley 
Further opportunity to discuss motion to exclude and suppress 
14:19:36 - State Attorney: Armstrong, Shelley 
Motion to exclude - -  expert testimony - -  requests move trial 
14:22:52 - Judge: Wetherell, Mike 
July 11, Friday to begin trial, cont July 14, 2008 
14:23:25 - Judge: Wetherell, Mike 
July 3, 2008 at 1:30 pretrial 
14:24:24 - State Attorney: Armstrong, Shelley 
Deadline for summary re: mental health 
L4:24:31 - Judge: Wetherell, Mike 
Ct inquires of counsel 
14:25:04 - Judge: Wetherell, Mike 
Summary provided by defense by March 25 at 9:00 
14:25:34 - Judge: Wetherell, Mike 
Must provide all that expert is relying upon in his summary - -  detailed and 
14:25:59 - Judge: Metherell, Mike 
basis for opinion in order to allow State to be prepid 
14 : 2 8 : 12 - Operator 
Stop recording : 
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Judge: Wetherell, Mike 
Reporter: Omsberg, Nicole 
Session Time: 08:13 
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Public Defender (s) : 
Cahill, August 




Court interpreter (s) : 
Case ID: 0014 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co- Def endant ( s) : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/03/14 
16:02:25 - Operator 
Recording: 
16:02:25 - New case 
Newman, Stephen 
16:03:33 - Judge: Wetherell, Mike 
Ct calls and revws case; def presnt on bond w/counsel 
l6:03:49 - Other: Osterhoudt, William 
Ready to proceed - -  no obj to prosecution proceeding first 
16:04:24 - State Attorney: Armstrong, Shelley 
Calls Officer Cory Bammert, sworn, D-X, patrol officer 
16:05:35 - Prob. Officer: 
Training/experience/jurisdiction 
16:07:01 - State Attorney: Armstrong, Shelley 
Duties of officer/responded to call, met w/individual at Albertsons - -  after 
16:07:58 - State Attorney: Armstrong, Shelley 
conversation, drove to park, other officers dispatched, three patrol cars 
Page 2 
16:08:SO - State Attorney: Armstrong, Shelley 
arrive at McDevitt field park, calling individual showed officer e-mail adv 
16:09:35 - State Attorney: Armstrong, Shelley 
her there was a free ipod at park location - -  observed vehicle parked next to 
16:10:16 - State Attorney: Armstrong, Shelley 
porta potty 
16:14:40 - State Attorney: Armstrong, Shelley 
Officer approaches vehicle, identifies def a occupant, another officer 
16:15:15 - State Attorney: Armstrong, Shelley 
observed def putting something behind seat of vehicle, officer then made 
16:15:38 - State Attorney: Armstrong, Shelley 
contact with driver. Asked def what he put behind the seat, officer found BB 
16:16:09 - State Attorney: Armstrong, Shelley 
gun - -  looked like real gun. Passenger side of vehicle computer and black 
16:17:39 - State Attorney: Armstrong, Shelley 
gloves w/knife underneath. Def wearing ski mask, def sweating, hot summer 
16:18:49 - State Attorney: Armstrong, Shelley 
night - -  arrested def being in the park at night, carrying concealed weapon 
16:19:47 - Other: Osterhoudt, William 
Cross-examination 
16:23:29 - Other: Bammert, Officer 
Testimony has to conversation w/individual recd'g e-mail adv'g free ipod 
16:24:24 - Other: Bammert, Officer 
located in Porta Potty on toilet paper holder 
16:25:08 - Other: Osterboudt, William 
Exhibits A and B marked and identified by Officer Bammert 
16:28:46 - State Attorney: Armstrong, Shelley 
Objection 
16:28:48 - Judge: Wetherell, Mike 
Sustained 
16:29:39 - State Attorney: Armstrong, Shelley 
Obj - -  relevance 
16:29:47 - Judge: Wetherell, Mike 
Ct inquires of counsel 
16:30:00 - other: Osterhoudt, William 
Response 
16:30:09 - Judge: Wetherell, Mike 
Ct will allow 
16:36:31 - State Attorney: Armstrong, Shelley 
Obj - -  stricken 
16:36:51 - Other: Osterhoudt, William 
Response 
16:37:40 - Judge: Wetherell, Mike 
Ct will allow questioning 
16:39:34 - State Attorney: Armstrong, Shelley 
Ob j 
16:39:38 - Other: Osterhoudt, William 
Response 
16:39:47 - Judge: Wetherell, Mike 
Allows for limited purpose 
16:41:28 - State Attorney: Armstrong, Shelley 
Objection 
16:41:30 - Judge: Wetherell, Mike 
Ct allows 
16:42:21 - State Attorney: Armstrong, Shelley 
Objection - -  inquires in aid of objection 
16:42:38 - Other: Osterhoudt, William 
Objection 
Sessxon: Wethere11031408 Ps"s+ 
;.*@ 3 @&$& w* 
16:42:42 - Yudqe: Wetherell, Mike 
sustained- 
16:43:22 - State Attorney: Armstrong, Shelley 
No objection to admission of B 
16:43:38 - Judge: Wetherell, Mike 
Ct will admit Def's B 
16:44:31 - State Attorney: Armstrang, Shelley 
Cont'd inquiry re: location of Parta Potty 
16:44:45 - Other: Osterhoudt, William 
Cont'd cross-examination 
16:46:08 - Other: Osterhoudt, ~illiam 
Withdraws Exhibit A 
16:50:55 - State Attorney: Armstrong, Shelley 
Objection 
16:50:58 - Judge: Wetherell, Mike 
Ct inquires - -  response - -  Ct sustains 
16:52:06 - State Attorney: Armstrong, Shelley 
Redirect examination 
16:53:40 - State Attorney: Armstrong, Shelley 
State's 2 marked, identifies, moves - -  no objection 
16:53:53 - Judge: Wetherell, Mike 
Ct admits State's 2 
16:58:33 - Other: Osterhoudt, William 
Recross examination - -  State's C marked and identified 
17:01:53 - State Attorney: Armstrong, Shelley 
Stip to admission of C 
17:02:04 - Judge: Wetherell, Mike 
Def's C admitted 
17:02:19 - Other: Osterhoudt, William 
Calls Officer Abercrombie, sworn - D-X 
17:06:21 - State Attorney: Armstrong, Shelley 
Lodges continuance objection 
17:06:41 - Judge: Wetherell, Mike 
Ct will allow issue as to ordinance be addressed 
17:16:44 - State Attorney: Armstrong, Shelley 
Cross-examination 
17:17:01 - Other: Osterhoudt, William 
Redirect examination 
17:18:02 - Other: Osterhoudt, William 
No other witnesses to call 
17:18:22 - State Attorney: Armstrong, Shelley 
State's 1, moves - -  no objection 
17:18:33 - Judge: Wetherell, Mike 
Admitted 
17:19:33 - Other: Osterhoudt, William 
Argument 
17:25:51 - State Attorney: Armstrong, Shelley 
Objection 
17:25:55 - Judge: Wetherell, Mike 
Sustained 
17:36:28 - State Attorney: Armstrong, Shelley 
Response argument 
17:49:08 - State Attorney: Armstrong, Shelley 
Objection 
17:49:28 - Other: Osterhoudt, William 
Cont'd argument 
17:54:22 - Judge: Wetherell, Mike 
Under advisement 
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Stop recording: 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADMAR 2 1 2008 





Case No. 110701072 
vs. 1 
1 
STEPHEN D. NEWMAN, ) 
Defendant. 
1 M E M O M m U M  DECISION 
1 AND ORDER RE: MOTION 
) TO SUPPRESS 
Review of Facts and Issues 
Presently pending before the court is a motion to suppress, filed on behalf of the 
defendant herein. The state opposes the defendant's motion' and the court has held a 
hearing in reference to this motion. 
The following "facts" are taken from the defendant's brief in support of his 
motion and, of course, are not necessarily the facts as would be found at trial. 
"This charge grew out of an incident occurring at approximately 10:OO p.m. on 
the evening of July 27, 2007,' at Charles F. McDevitt Youth Sports Complex, a park 
located in Boise, Idaho. It is alleged that Newman induced one Gretchen H. to come to 
the park on the evening in question by offering to leave a free Ipod in a park restroom, 
through the internet message board ""Craigslist." Gretchen H. and her husband arrived at 
the park where they saw two cars parked. After watching the cars for about 15 to 20 
minutes and although they had no information that the occupant of either car was 
I The state opposes the defendant's motion on the merits and also initially asserted that the motion was untimely. Prior 
to the hearing, however, the state abandoned its objection to the defendant's motion as untimely. 
'sunset occurred on July 27,2007, in Boise, Idaho at 9:14 p.m., according to www.sunrisesunset.com. 
MemorandumDecision0rderRe:MotionToSuppress 1 00054 
I"' 
connected to the Graigslist [ad] that had brought them to the park, they nevertheless 
alerted the police using a non-enlergency number they had brought with them from home. 
Officers Bmmert and Abercrombie responded to the call, and promised Gretchen H. that 
they would investigate it and bring it to lier, if they located the Ipod. 
The officers searched the restrooms and did not find an Ipod. They then observed 
the defendant sitting in his automobile nearby. The officers approached the vehicle and 
told Newman the park was closed at sun down. They questioned him about why he was 
there and he stated that he had been working on his computer, which was visible on the 
passenger side of the vehicle. Officer Bammert asked for and received defendant's 
identification. The officers then arrested the defendant for being in the park after dark, 
and searched his car 'incident to arrest."' 
During the hearing, two of the three officers involved in the defendant's arrest 
testified. Officer Bamrnert testified that he made contact with Gretchen H. and her 
husband after dark in an Albertson's parking lot, near McDevitt Park. These individuals 
showed the officers an e-mail which indicated that there would be a free Ipod in the port- 
a-potty at the park. Officer Bammert saw that there were two port-a-potties in the park 
and he told Gretchen that he would get it for her, if it were there. A search of the first 
one revealed no Ipod. Officer B m e r t  then went to the second one, where the 
defendant was parked nearby, sitting in his vehicle. When Officer Bammert approached 
the vehicle on its passenger side, he could not initially tell that anyone was inside, 
because it was dark and the vehicle's windows were tinted. There were two other 
officers also present at the time. Officer Bammert knocked on the vehicle window and 
the defendant, wearing a black stocking cap, rolled it down saying, in response to 
questioning, that he had been working on his computer for about an hour and a half. 
Officer Bammert asked him to exit his vehicle and, while the defendant was doing so, 
MemorandumDecisionOrderRe:MotionToSuppress2 00055 
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evidence to support the defendant's arrest for being in the park after dark. Officer 
Bammert said it was approximately 11:00 p.m., when he first made contact with the 
defendant. He also said the defendant's vehicle was parked some thirty to forty feet away 
from the pod-a-potty he searched for the Ipod. The officer said that after he found the 
pellet gun, the defendant informed hirn that it was not a real gun, but a pellet gun. There 
was some disagreement between the officers as to whether the defendant told them about 
the gun, after he was arrested but before the search or if it was seen through the window 
before the arrest and search of the vehicle. Regardless of the minor differences, it is clear 
that for legal purposes, the arrest and discovery of the weapon were for all practical 
purposes contemporaneous. See Ra~vZings v. Kentucky, 448 U.S. 98, 100 S.Ct. 2556, 
2564, 65 L.Ed.2d 633 (1980) ("Where the formal arrest followed quickly on the heels of 
the challenged search . . . we do not believe it particularly important that the search 
preceded the arrest rather than vice versa."). 
Officer Abercrombie also testified during the hearing. He testified that he had 
arrested people before for being in the park after dark.%e verified that the defendant's 
vehicle was searched, after his arrest. He also said he believed that the defendant told the 
officers that he had dropped a bb gun after he exited the vehicle. 
40fficer Bammert testified that this was the only time that he had arrested someone for thls, though he also test~fied 
that he did not oRen patrol the busier Boise city park areas. The defendant has argued that the ordinance was unfairly 
applied to him because it was uncommon for people to be arrested for this conduct. In the court's view, this is akin to a 
selective enforcement argument, which is difficult to prove and which has not been proven here. "Selective 
enforcement, without more, does not comprise a constitutional violation under either the Idaho or United States 
Constitutions. [Citations omitted.] The United States Supreme Court and Idaho Supreme Court are in perfect accord in 
their requirement that, in order to establish an instance of discriminatory application of the law such that equal 
protection standards have been violated, there must first be shown a deliberate plan of discrimination based on some 
unjustifiable classification such as race, sex, religion, etc." Henson v. Dep 'f of Law Ertjorcernent, 107 Idaho 19, 23, 
684 P.2d 996, 1000 (1984). Cited in Sfale v. Edmonson, 113 Idaho 230, 743 P.2d 459, 464 (1987) (also noting that 
"[s]elective discrimination is difficult to prove" and that "[tlhere is a distinction between the permissible 'conscious 
exercise of some selectivity in enforcement'and an impermissible selection 'deliberately based upon an unjustifiable 
standard such as race, religion or other arbitrary classification' . . . We do not see any constitutional distinction between 
deciding whom to charge and how to charge."). 
Legal Analysis and Decision 
A. Void For Vagueness 
The defendant argues that '"he arrest of the defendant on a charge of %being in the 
park after dark' was unlawful, because it related to an exceedingly minor infraction of the 
law, for which the defendant was not offered fair or adequate notice. Because once 
informed of the law the defendant was not afforded the oppo&unity to conform his 
conduct to this vaguely and purely regulatory ordinance, this arrest violated his right to 
due process of law." The defendant further argues that "the enforcement of 13-03-05 E 
to persons found in the city's parks after closure has been impermissibly left to the 
discretion of Boise police officers, who enforced it in an arbitrary and discriminatory 
manner as to Defendant Newman." The defendant also argues that the "defendant's 
arrest was unlawful because he was not given fair notice of the conduct prohibited by this 
local ordinance." 
"The party challenging a statute on constitutional grounds bears the burden of 
establishing that the statute is unconstitutional and 'must overcome a strong presumption 
of validity.' A statute should not be held void for vagueness if any practical 
interpretation can be given it . . . In determining the sufficiency of a statute, the words of 
the questioned conduct should not be evaluated in the abstract but should be considered 
with reference to the particular conduct of the defendant." State v. Leferink, 133 Idaho 
780, 992 P.2d 775, 778 (1999) (citations omitted). However, '"a] void for vagueness 
challenge is more favorably acknowledged and a more stringent vagueness test will be 
applied where a statute imposes a criminal penalty or if the law interferes with a 
substantial amount of conduct protected by the First Amendment." State v. Cobb, 132 
Idaho 195, 969 P.2d 244, 247 (1998) (citations omitted). "Vague laws may trap the 
innocent by not providing fair warning. Second, if arbitrary and discriminatory 
enforcement is to be prevenled, laws must provide explicit standads for those who apply 
them. A vague law impennissibly delegates basic policy matters to policemen, judges, 
and juries on an ad hoc and subjective basis, with the attendant dangers of arbitrary and 
discriminatory application." State v. Zichko, 129 Idaho 259, 923 P.2d 966,968 (1996). 
"The void-for-vagueness doctrine is premised upon the due process clause of the 
Fourteenth Amendment to the U.S. Constitution. This doctrine requires that a statute 
defining criminal conduct be worded with sufficient clarity and definiteness that ordinary 
people can understand what conduct is prohibited and that the statute be worded in a 
manner that does not allow arbitrary and discriminatory enforcement. Village of Hoffman 
Estates v. Flipside, Hoffp~zan Estates, lizc., 455 U.S. 489, 102 S.Ct. 1186, 71 L.Ed.2d 362 
(1982). It is a basic principle of due process that an enactment is void for vagueness if its 
prohibitions are not clearly defined. Grayned v. City ofRockford, 408 U.S. 104, 92 S.Ct. 
2294, 33 L.Ed.2d 222 (1972). Furthermore, as a matter of due process, no one may be 
required at the peril of loss of liberty to speculate as to the meaning of penal statutes. 
United States v. Smith, 795 F.2d 841, 847 n. 4 (9th Cir. 1986), citing Lanzettu v. New 
Jersey, 306 U.S. 45 1, 453, 59 S.Ct. 61 8, 619, 83 L.Ed. 888, 890 (1939), Smith v. United 
States, cert. denied, 481 U.S. 1032, 107 S.Ct. 1964, 95 L.Ed.2d 535 (1987). This Court 
has held that due process requires that all 'be informed as to what the State commands or 
forbids' and that 'men of common intelligence' not be forced to guess at the meaning of 
the criminal law. State v. Cobb, 132 Idaho 195, 969 P.2d 244 (1998), citing Smith v. 
Coguen, 415 U.S. 566, 574, 94 S.Ct. 1242, 1248, 39 L.Ed.2d 605, 612 (1974). A statute 
may be void for vagueness if it fails to give adequate notice to people of ordinary 
intelligence concerning the conduct it proscribes, Schwartzrrziller v. Gurdner, 752 F.2d 
1341, 1345 (9th Cir.19841, or if it fails to establish minimal guidelines to govern law 
enforcement or others who must enforce the statute. Kolender v. Lawsotz, 461 U.S. 352, 
357-58, 103 S.Ct. 1855, 1858-59, 75 L.Ed.2d 903, 908-09 (1983); Siaie v. Larsen, 135 
Idaho 754, 756,24 P.3d 702, 704 (2001).'? State v. Korsen, 138 Idaho 706, 69 P.3d 126, 
13 1-32 (2003). 
"A statute may be challenged as unconstitutionally vague on its face or as applied 
to a defendant's conduct. For a 'facial vagueness' challenge to be successful, 'the 
complainant must demonstrate that the law is impermissibly vague in all of its 
applications.' Hoflman Estutes, 455 U.S. at 497, 102 S.Ct. at 1193, 71 L.Ed.2d at 371. 
In other words, the challenger must show that the enactment is invalid in toto. To 
succeed on an 'as applied' vagueness challenge, a complainant must show that the 
statute, as applied to the defendant's conduct, failed to provide fair notice that the 
defendant's conduct was proscribed or failed to provide sufficient guidelines such that the 
police had unbridled discretion in determining whether to arrest him. A 'facial 
vagueness' analysis is mutually exclusive from an 'as applied' analysis. See 
SchwarizmiZler, supra at 1346." Korsen, 69 P.3d at 132.' 
tj 13-03-08(A), of the Boise Municipal Code, provides that "[plarks shall be open 
to the public every day of the year from sunrise to sunset. Visitors and vehicles shall be 
excluded during the hours of closure except when authorized by permit, where hours are 
otherwise posted, or for transit through a park." 
5 13-03-09(B) provides that "[a] police officer, the Director or a duly authorized 
representative, shall have the authority to eject from the park any person acting in 
violation of this Ordinance. 
5" A facial challenge to a legislative Act is, of course, the most difficult challenge to mount successfully, since the 
challenger must establish that no set of circumstances exists under which the Act would be valid. The fact that [a 
statute] might operate unconstitutionally under some conceivable set of circumstances is insufficient to render it wholly 
invalid, since we have not recognized an 'overbreadth' doctrine outside the limited context of the First Amendment." 
Unifed States v. Salerno, 481 U.S. 739, 745, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987) (cited in City of Vacaville v. 
Pitamber, 124 C a l . ~ ~ ~ . 4 ' ~  739,742-43 (2004)). 
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5 13-03-09(C) provides that "[a] police officer shall have the authority to seize 
and confiscate any property, thing or device in the park, or used in violations of this 
Ordinance." 
(j 13-03-09(D) states that "[alny vehicle parked in violation of this Chapter is 
subject to removal." 
tj 13-03-10 states that "[elxcept where otherwise provided herein, a person, firm 
or corporation violating any of the provisions of this Chapter for which a fixed penalty 
has not been designated shall be deemed guilty of a misdemeanor and upon conviction 
thereof shall be fined in an amount not exceeding one thousand dollars ($1000.00) or be 
imprisoned for a period not exceeding six (6) months, or be both so fined and 
imprisoned." 
The court has been unable to locate any Idaho appellate cases addressing a void 
for vagueness challenge to a city ordinance closing the city parks at night, such as is at 
issue here. However, in Clark v. Conzmunit-y for Creutive Non-Violeutce, 468 U.S. 288, 
104 S.Ct. 3065, 82 L.Ed.2d 221 (1984), the Supreme Court of the United States, in a case 
challenging a National Park Service regulation banning camping and sleeping in certain 
national parks on First Amendment grounds, noted that "the Government has a legitimate 
interest in ensuring that the National Parks are adequately protected" and stated that "all 
those who would resort to the parks must abide by otherwise valid rules for their use, just 
as they must obey traffic laws, sanitation regulation, and laws to preserve the public 
peace This is no more than a reaffirmation that reasonable time, place, and manner 
restrictions . . . are constitutionally acceptable." 104 S.Ct. at 3071. Cited in People v. 
Tranttzam, 161 Cal.App.3d Supp.1, 15 (1984). 
Assuming that the defendant was engaging in some sort of constitutionally 
protected activity by being in a city park afcer dark, the Boise city ordinance is obviously 
desimed to prevent illicit activities from taking place in its parks after dark, when it is 
much more difficult for citizens and the police to observe illegal behavior. In short, the 
ordinance is a reasonable restriction on the right of members of the public to use the park. 
See State v. Bt'tf, 118 Idaho 584, 798 P.2d 43, 48 (1990) ("The first step in the void fbr 
vagueness test is to question whether the ordinance regulates constitutionally protected 
conduct . . . However, even if the ordinance does regulate the right to free movement, we 
hold that the ordinance does not regulate a significant amount of such conduct. There is 
therefore no reason to discuss overbreadth.") 
The court "must also ask whether the ordinance gives notice to those who are 
subject to it, and whether the ordinance provides sufficient guidelines to prevent arbitrary 
or discriminatory enforcement." Id. "Does the ordinance provide sufficient notice to 
those who wish to avoid violating the ordinance?" Id. 
The Boise ordinance does not employ difficult words or concepts to understand. 
Visitors and vehicles cannot be in the park, when the park is closed, which is from sunset 
to sunrise (in other words, when it is dark), unless the person has a permit or is using the 
park, in transit, to go somewhere else. The ordinance is best read in conjunction with 
other relevant portions of the Boise Municipal Code, but the defendant has cited no 
authority supporting the proposition that an ordinance or statute must define and contain 
every relevant term or provision or otherwise it is invalid. It is a common practice for 
statutes and ordinances to refer to and to rely on related sections, as is the case here. See, 
e.g, Krueger v. Bd of Professional Discipline of Idaho State Bd. of Medicine, 122 Idaho 
577, 836 P.2d 523, 526 (1992) ("We agree with the district court's finding that this 
statute is not constitutionally vague on its face, even though the Board has not 
promulgated any regulations to further define or explain the statute."). See also State v. 
Casano, 140 Idaho 461, 95 P.3d 79, 82 (Ct. App. 2004) ("[Tlhe constitutional standards 
underlying the void for vagueness doctrine do not require that every word in a criminal 
statute be statutorily defined."). Indeed, Idaho law is precisely the opposite and has been 
since statehood. "Words and phrases are construed according to the context and 
approved usage of the language . . .." I.C. Ej 73-1 13. See State v. Morris, 28 Idaho 599, 
155 P. 296,298 (1916). 
The next question is "whether the ordinance provides sufficient guidelines to 
those who must enforce the ordinance." Bitt, 798 P.2d at 48. The court believes that the 
answer to this question is also yes. The ordinance essentially prohibits being in the park 
after dark, unless the person has a permit or they are using the park to go somewhere else. 
If a person is in the park after dark, as the defendant was, and they do not have a permit 
or do not claim to be in transit, they have violated the ~ r d i n a n c e . ~   he Boise Municipal 
Code provides the police with the discretion to eject the offender from the park or to 
charge them with a misdemeanor offense. However, the code provides the police with no 
more discretion than they typically possess in many situations, where they can elect to 
charge someone with committing a crime or they give them a warning. See Todd v. State, 
161 Md.App. 332, 868 A.2d 944, 950 (2005) ("'A statute is not unconstitutionally vague 
'merely because it allows for the exercise of some discretion on the part of law 
enforcement and judicial officials. It is only where a statute is so broad as to be 
susceptible to irrational and selective patterns of enforcement that it will be held 
unconstitutional under this second arm of the vagueness principle."). See also City of 
Cambridge v. Phillips, 415 Mass. 126, 612 N.E.2d 638,640 (1993) ("The option that the 
police have between issuing a warning and issuing a citation is not impermissibly vague. 
The nature of the wrong is clear. The extent of any adverse consequences to the 
6The court notes that this is not a situation where the defendant was arrested in the park right at sundown or where he 
was in the park after sundown through no fault of his own (i.e., where he was comatose). The defendant was in the 
park well after sundown and when it was dark. 
defendant is clear as to the maximum assessment that might be imposed. Police have 
some discretion in their administration and enforcement of the law. The defendant 
advances no authority to indicate that nondiscriminatory, nonarbitrary exercise of 
discretion by a police officer is unlawful if no standard guides the decision-making 
process."). 
The defendant has cited the ordinance's lack of a scienter provision in support of 
his void for vagueness arguments. The court finds the lack of such a provision is not a 
fatal Raw here. "Although the Supreme Court [of the United States] has indicated that the 
absence of an intent requirement is an important consideration when determining whether 
a statute is unconstitutionally vague, the Supreme Court has not 'unequivocally stated 
that in such a situation, a statute may be facially invalidated on vagueness grounds 
without considering whether the statute is invalid in all applications."' Lawrence v. 481h 
District Court, 2006 WL 3759973, *4 (E.D. Mich.). See NAACP Anne Arundel County 
Branch v. City of Annapolis, 133 F.Supp.2d 795, 81 1 (D. Md. 2001) ("[Tlhe absence of a 
mens rea element is not sufficient, by itself, to justify a ruling that the ordinance is 
overbroad . . .."). The court also notes, as argued by the state, that "public welfare 
offenses," such as this, need not have a general criminal intent provision. See Nuxforth v. 
Stube, 117 Idaho 189, 786 P.2d 580,582 (Ct. App. 1990).~ 
The defendant also complains about the lack of specificity in the signs posted at 
the park, which stated that the park was open from sunrise to ~ u n s e t . ~  However, it is not 
7 The defendant conceded during the hearing that the first three parts of the public welfare offense test enumerated in 
liarforth had been met by the ordinance, but did not belleve that it "embodi[ed] a rule of conduct with which 
compliance can be reasonably expected." tiauforth, 786 P.2d at 582. The court does not agree with the defendant that 
a reasonable person would not know that a city the stze of Boise (approx~mately 200,000 residents) would have laws 
concerning its parks and, parttcularly, their hours of operation and especially ther  hours of operation at n~ght, when 
vandalism and other crtmlnal conduct is most likely to occur 
8 The defendant also argues that he had no fair notice that McDevitt was a park subject to the ordinance. However, the 
Defendant's Exhibit B, attached to his brief, purports to be a sign at McDevitt stating that "[tlhis park is open from 
sunrise to sunset," just as indicated in the ordinance. While this park is called a sports complex, it is a mixed used city 
required that an ordinance be fully posted on a sign, in every conceivable location, for the 
public to be considered to have notice of its provisions. "'In the absence of specific 
language to the contrary, iporance of a law is not a defense to a charge of its violation." 
State v. Fox, 124 Idaho 924, 866 P.2d 181, 183 (1993). See State v. SoElero, 205 Ariz. 
378,71 P.3d 370,372 (Ct. App. 2003) ("[A] defendant convicted of a crime created by a 
statute that took effect the day before he committed the crime would ordinarily have no 
defense of lack of fair notice, even if the enactment of the statute received no publicity at 
all, so that the defendant had proceeded in warranted, perhaps indeed unavoidable, 
ignorance of it."). See also State v. Suretie, 90 Conn.App. 177, 876 A.2d 582, 585 (2005) 
("We begin our analysis of this claim with the time worn maxim that 'everyone is 
presumed to know the law, and that ignorance of the law excuses no one' . . . Those 
tenets 'are founded upon public policy and in necessity, and the idea behind them is that 
one's acts must be considered as having been done with knowledge of the law, for 
otherwise its evasion would be facilitated and the courts burdened with collateral 
inquiries into the contents of men's minds.' Thus, the defendant is charged with 
knowledge of the law."). 
In sum, the court finds that there is no merit in the defendant's contention that his 
motion to suppress should be granted on void for vagueness grounds. 
B. Vehicle Search Incident To Arrest 
The defendant also asserts that "the search of the defendant's car violated the 
Fourth Amendment because it was not necessary to protect officer safety or to preserve 
evidence, and therefore was not properly incident to the defendant's arrest." The 
defendant concedes that "the Supreme Court has held that search of a vehicle incident to 
park. The defendant also argues that the sentence on the sign stating that "[vjehicles . . . left after sunset will be towed 
at owner's risk and expense," "implies [he argues] that presence in the park is not criminal in nature." It implies no 
such thing. It means that after sundown, unattended vehicles are subject to being towed. 
arrest is constitutionally pemissible, even where, as here, the defendant had been 
handcuffed and neutralized prior to the search, and even where, as here, the purpose of 
the search could have nothing to do with the crime for which the defendant was arrested." 
The defendant, instead, argues that is 'k developing area of the law."Be that as it may, 
the district court must follow precedent, until this precedent is overturned. See State v. 
Card, 12 1 Idaho 425, 825 P.2d 108 1, 1 1 18 (1991) ("[Ilt is not unjust to require the state 
and the trial court to adhere to controlling precedent until it is overruled. To the contrary, 
it is their sworn duty to do exactly that."). Consequently, the search of the defendant's 
vehicle incident to his arrest was lawful. See State v. Wutts, 142 Idaho 230, 127 P.3d 
133, 135-38 (2005). The issue of the seizure and the subsequent search of the 
defendant's laptop computer, as an incident of his arrest for being in the park after dark, 
has not been fully argued before the court and the defendant only peripherally references 
it in his briefs in support of his motion to suppress ("[Iltems seized from his computers, 
must be suppressed."). 
Assuming the police searched the storage drives of the defendant's laptop on the 
theory that they could do so incident to his arrest for being in the park after dark, the 
court has grave misgivings as to the constitutionality of their action. See, e.g., United 
States v. Park, 2007 W L  1521573, "8 (N.D. Cal.) ("[Tlhe government also asserted that 
officers could lawfully seize and search an arrestee's laptop computer as a warrantless 
search incident to arrest. As other courts have observed, 'the information contained in a 
laptop and in electronic storage devices renders a search of their contents substantially 
more intrusive than a search of the contents of a lunchbox or other tangible object. A 
laptop and its storage devices have the potential to contain vast amounts of information. 
People keep all types of personal information on computers, including diaries, personal 
letters, medical information, photos and financial records . . . The searches at issue here 
go far beyond the original rationales for searches incident to arrest, which were to remove 
weapons to ensure the safety of officers and bystanders, and the need to prevent 
concealment or destruction of evidence . . . Officers did not search the phones out of a 
concern for officer safety, or to prevent the destruction of evidence. Instead, the purpose 
was purely investigatory. Once the officers lawfully seized defendants' cellular phones, 
officers could have sought a search warrant to search the contents of the cellular 
phones"). See also State v. Stone, 149 P.3d 547, 2007 WL 92656, *3 (Kan. Ct. App.) 
("[A] computer is the digital equivalent of its owner's home, capable of holding a 
universe of private information . . . Thus, one reasonably has a greater expectation of 
privacy in one's personal computer and 'officers conducting searches cannot simply 
conduct a sweeping, comprehensive search of a computer's hard drive' because of the 
greater potential for an invasion of privacy."). 
Of course, warrantless searches are presumptively unreasonable and the state 
bears the burden of proving "that the search either fell within a well-recognized exception 
to the warrant requirement or was otherwise reasonable under the circumstances." State 
v. Andersorz, 140 Idaho 484, 95 P.3d 635, 637 (2004). No such showing has yet been 
made here. Because this issue was not fully argued by the defendant, the court will 
permit either party to promptly file a motion, allowing the court to visit this issue and 
make a definitive ruling, with the facts more fully developed concerning it. 
While it appears the laptop was legally seized at the time of arrest, the court has 
no information as to how it was searched and any ruling on that issue, if there is an issue 
beyond the seizing of the computer, would clearly be premature in the absence of airing 
and review of the facts and applicable law. 
Accordingly, in view of the foregoing, the defendant's motion to suppress is 
hereby denied." 
sf- 
SO ORDERED AND DATED T H I ~ ~  day of March 2008. 
Distr t Judge I 
9 ~ b e  defendant also argued in his brief that "statements attributed to the Defendant . . . must be suppressed." However, 
the testimony during the hearing was that the defendant was Mirandized after his arrest and no specific argument has 
been made concerning this claim. 
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This case presents a stask question of Fourth A~nendment jurisprudence: is it 
constitutionally permissible for police officers conducting a warrantless search of an 
automobile incident to an arrest of its occupant, to seize and retain indefinitely, 
without probable cause, property consisting of a laptop computer and miscellaneous 
papers which constitutes neither contraband nor immediately apparent evidence of 
any crime? We believe the answer is no, and that this property should accordingly 
be suppressed as evidence at trial in this case. 
In its order dated March 21, 2008, the Court denied defendant Newman's 
motion to suppress which was based primarily on defendant's challenge to the 
municipal ordinance under which he was arrested and the officers' enforcement of 
that ordinance against him. The Court ruled that the doctrine of search incident to 
lawful arrest remained viable and authorized the arresting officers to search through 
the vehicle even after Mr. Newman had been removed from it and placed in hand 
cuffs. 
While the Court "assumed" that the seizure of the defendant's laptop 
computer from the vehicle was valid under this doctrine, the Court did not address 
the seizure in detail and invited the parties to submit further briefing regarding the 
legality of the seizure and subsequent search of the computer. As we emphasize 
herein, the officers lacked probable cause to seize either the computer or 
Defendant  Newmcrn's S u p p l e m e n t u l  Motron Re Legalrty o f  S e a r c h  & Se izure  o f  D e f e n d a n t ' s  Computer  






miscellaneous papers found in the vehicle, and their action therefore violated the 











l4 I1 vehicle "incident to arrest." One of the items located in the vehicle and seized by the 
dark, in violation of Section 13-03-05E of the Boise Municipal Code. At the time he 




15 I /  arresting officers was defendant's Thinkpad laptop computer. Police retained the 1 
in the McDevitt Sports Complex in the city of Boise. After being ordered out of the 
vehicle, placed in hand cuffs and arrested, the officers searched the defendant's 
16 
11 
21 I1 on August 9, 2007, and the other obtained on August 16, 2007 and executed on 1 
computer indefinitely while they conducted other investigation before attempting to 
19 
2 0 
obtain a search warrant. Thereafter, the computer was searched on at least two 
occasions pursuant to search warrant, one obtained on August 3, 2007 and executed 
2 4  I1 which carried no immediate indication of criminality. (Photo of documents attached 
2 2 
2 3 





hereto as Exhibit "A"). 
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DISCUSSION 
I. THE SEIZURE OF DEFENDANT'S LAPTOP COMPUTER AND 
PAPERS WAS UNLAWFUL UNDER THE STATE AND FEDERAL 
CONSTITUTIONS BECAUSE IT WAS NOT SUPPORTED BY 
PROBABLE CAUSE 
I I As a general rule, the federal and state constitutions protect the privacy and 
I I possessory interests of individuals by requiring that any search or seizure be 
I I accomplished pursuant to a search warrant, founded upon probable cause. It is well 
established that the warrant requirement may be excused under certain well- 
delineated and narrowly-drawn circumstances and that the State bears the burden of 
proving an exception to the warrant requirement. As we have seen in this case, one 
11 exception to the warrant requirement is for searches conducted "incident to arrest." I 
See New York v. Belton, 453 U.S. 454 (1981).' However, a search incident to arrest 
does not permit the police to seize every item located in an automobile. Objects in 
plain view inside the automobile can only be seized if it is immediately apparent that 
the items are evidence of a crime or contraband. To meet this requirement, the 
officer must have probable cause to believe that the item in question was associated 
with criminal activity. State v. Claiborne, 120 Idaho 58 1, 586 (1991), citing Texas 
v. Brown, 460 U.S. 730, 741-42 (1983). 
The defendant does not waive his right to assert that the search itself was not valid 
as articulated in the prior briefing and Arizona v. Cant, 162 P.3d 640 (2007), cert. 
granted, 2008 U.S. LEXIS 2022. 
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Thus, the seizure of items can only be made upon a showing of probable cause 
establishing a nexus between the evidence seized and criminal behavior. See e.g., 
I I Warden v. liayden, 387 U.S. 294, 306-07 (1967); Arizona v. Hick ,  480 U.S. 321 
1 I (1987); State v. 0 'Cumpo, 103 Idaho 62, 67 (1 982); State v. Elkins, 245 Ore. 279, 
I I 285,422 P.2d 250, 252-53 (1966). In this respect, the right of police to seize, during 
an "incident" search, items which are immediately identifiable as related to criminal 
I I activity is the same as the right to seize such items found in "plain view" during a I /  warrantless search pursuant to consent. In both cases, officers are legally entitled to 
be where they are when the item is seen, but they cannot seize it without probable 
//cause to believe that it constitutes contraband or evidence of crime: 
"Under th[e plain view] doctrine, if police are lawfully in a position 
from which they view an object, if its incriminating character is 
immediately apparent, and if the officers have a lawfir1 right of access 
to the object, they may seize it without a warrant. See Norton v. 
California, 496 U.S. 128, 136-137, 110 L.Ed. 2d 502, 103 S.Ct. 1535 
(1983)(plurality opinion). If however, the police lack probable cause to 
believe that an object in plain view is contraband without conducting 
some further search of the object - i.e., if "its incriminating character [is 
not] "immediately apparent," Norton, supra, at 136, the plain-view 
doctrine cannot justify its seizure." 
I I Minnesota v. Dickerson, 508 U.S. 366, 374-75 (1993). Here, the seizure of the 
I I computer without probable cause for investigatory purposes in hope of developing 
//probable cause to support a warrant application is not valid and the subsequent fruits 
of that seizure must be suppressed. 
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In State v. Hawood, 94 Idaho 61 5, 495 P.2d 160 (1 972), the Idaho Supreme 
1 1  Court addressed the probable cause requirement in relation to a seizure of suspected 
evidence. In that case, a conservation officer encountered the defendant who had 
I I recently concluded a hunting trip in which he had killed a goat. While chatting, the 
I I officer developed a suspicion that the goat had been unlawfully shot in a protected 
I I area not included within the defendant's hunting permit. Based on this suspicion, 
I I the officer did not arrest the defendant, but seized the partial carcass of the goat from 
I I the defendant's vehicle. After further investigation, the defendant was charged with 
I I and convicted of the misdemeanor of having a game animal, taken in an area outside 
I I that specified in his permit, a violation of IC 5 36-805.' On appeal, the Idaho 
1 I Supreme Court held that the seizure of the carcass was unlawful, and thus its 
I I admission at trial constituted error. The Court explained: 
"We note that cases involving pure seizure as distinguished from search 
and seizure are indeed rare. It is clear that seizure upon probable cause 
must be such that the object seized is either the f-ruit or evidence of a 
crime or must be similar to contraband, wherein the objects in and of 
themselves give notice that they are incriminating. For example, in the 
case at bar, if the appellant had been in possession of the carcass of a 
goat, which was plainly to be seen by the officer, and possessed no 
license or permit validating the possession of such a carcass, the goat 
carcass in and of itself would have been contraband or evidence of a 
crime and therefore subject to seizure upon reasonable cause under the 
The Idaho Supreme Court reversed this conviction on the ground that the 
State failed to provide the defense with exculpatory evidence. 
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plain view exception. Such, however, was not the case herein since 
appellant possessed a valid permit validating his possession of the 
carcass, absent other probable cause. . . . The officer merely suspected 
that the goat had not been killed in accordance with appellant's 
statements." 
94 Idaho at 618-619. In holding that the seizure at issue was unlawful because it 
was not supported by probable cause, the Hamood Court found persuasive the logic 
of State V. Elkins, 245 Ore. 279, 422 P.2d 250 (1966), a decision by the Supreme 
Court of Oregon. 
In Elkins, the defendant had been arrested by officers because he appeared 
intoxicated. During a search incident to arrest, the officer found an unlabeled bottle 
containing pills, which were seized for further testing. The defendant was convicted 
of possession of narcotics after the pills were found to contain methadone. On 
Appeal the defendant admitted that he was lawfully under arrest, and that the search 
was proper "incident to arrest," but contended that the seizure of the unlabeled pill 
container was unlawful. The Oregon Supreme Court considered the precise question 
raised herein, namely: ' T h e n  an officer has made a lawful arrest and is conducting a 
lawful search and observes something he does not know to be contraband but of 
which he is suspicious, may he take it and be sustained in his seizure if his 
suspicions subsequently prove to be well founded?" In holding that the seizure was 
unlawful, the Elkins Court found that the officer had no information from which it 
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was reasonable to assume that the pills were contraband, and thus the seizure lacked 
probable cause. The Court then explained: 
If the rule were otherwise, an officer who desired to inculpate an 
arrested person in another crime, could seize everything in such 
person's immediate possession and control upon the prospect that on 
hrther investigation some of it might prove to have been stolen or to be 
contraband. It would open the door to complete temporary confiscation 
of all an arrested person's property which was in his immediate 
possession and control at the time of his arrest for the purpose of a 
minute examination of it in an effort to connect him with another crime. 
Elkins, 245 Ore. At 287-288. Accord Arizona v. Hicks, 480 U.S. 321 (1987); and 
State v. Bax&r, 528 P.2d 198 (Oklahoma 1974)(Holding seizure of bottle of pills 
unlawful because the seizing officer lacked probable cause to believe the bottle 
contained contraband). 
The seizure in the instant case is precisely like those in Harwood supra, and 
Elkins, supra. Here, the defendant was arrested for a misdemeanor city ordinance 
regarding presence in the park at night. Though the ensuing warrantless search was 
justified as an "incident to arrest," the officers had no probable cause allowing for 
the seizure of the defendant's laptop computer because it was not "immediately 
apparent" that the laptop was associated with any criminal conduct. As in Harwood 
this item is not contraband. It was neither the fi-uit nor instrumentality of any crime. 
It was not, in the words of Hawood, an object which in and of itself gave notice that 
it was incriminating. As stated by Officer Abercrombie at the hearing on the 
Defendant  N e w m a n ' s  S u p p l e m e n t a l  Mot lon  Re Legal l t y  o j ' S e a r c h  & Sezzure  o f  D e f e n d a n t ' s  C o m p u t e r  
C a s e  N o .  H 0 7 0 1 0 7 2  
8 
defendant's motion to suppress, he had no knowledge that the computer contained 
2 




Of course, ownership and daily use of a personal computer are practically universal 
realities of the present day. Thus the existence of this item in the defendant's 




l4  I /  defendant's computer, and therefore did not search it until obtaining a warrant, seven 
Therefore, though the officers may have harbored suspicions, their seizure of the 




within the meaning of the state and federal constitutions. Additionally, the arresting 
officers clearly knew that they lacked the necessary probable cause to access the 
l7  I1 ultimately obtained relied heavily upon this post-arrest investigation. (Copy of first 
15 
16 
l8 1 1  search warrant, dated Aug. 3, 2007, attached hereto as Exhibit "B"). Accordingly, I 
days later, based upon a period of extended investigation. The search warrant 
ll Thinkpad computer at the time of the defendant's arrest. 
2 9 
2 0 
Furthermore, it should be emphasized that the seizure of a personal computer, 
2 3 
there can be no claim that probable cause existed to justify the seizure of the 
24 !I in the present communications environment, is particularly likely to invoke Fourth 
2 5 / I  ~mendment  and privacy concerns. See United States v. Park, 2007 WL 152 1573; 1 
I /  case in which police conducted a warrantless search of a defendant's cellular 
2 6 
2 7 
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2007 U.S. Dist. LEXIS 40596, *23 (N.D.Ca1. 2007). In Park the court considered a 
telephone following arrest. The prosecution argued that the search was permissible 
as an incident to arrest. The court rejected this argument, emphasizing the unique 
nature of the evidence at issue: 
As other courts have observed, 'the information contained in a laptop 
and in electronic storage devices renders a search of their contents 
substantially more intrusive than a search of the contents of a lunchbox 
or other tangible object. A laptop and its storage devices have the 
potential to contain vast amounts of information. People keep all types 
of personal information on computers, including diaries, personal 
letters, medical information, photos and financial records.' United 
States v. Arnold, 454 I;. Supp. 2d 999, 1004 (C.D.Cal.2006). 
The court then held that the search of the defendant's cell phone could not be 
justified as "incident to arrest" because the search in question was "purely 
investigatory" and thus unlawful under the Fourth ~ m e n d m e n t . ~  
In this case, the seizure of the items at issue - and particularly that of the 
defendant's laptop computer - implicate the same concerns discussed in Park. 
Officer Abercrombie explained during the March 14, 2008 hearing that he seized the 
computer for purely investigatory purposes, because he wanted to see what was on 
it. It is clear that the defendant's Thinkpad laptop computer was not taken to 
safeguard officer safety or to prevent the destruction of evidence; as set forth above, 
Although in Park the court was concerned with the warrantless search of the 
defendant's cell phone, rather than its initial seizure as part of a booking procedure -- 
which Park did not challenge -- the court's reasoning as to the nature of electronic 
devices such as cell phones and personal computers, can equally be applied to the 
warrantless seizure of such items. 
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it is equally clear that it was not taken as the fruit or instrumentality of a crime, or 
because it was ~ontraband.~ 
As discussed in Park, supra. and United States v. Arnold, 454 F. Supp. 2d 999 
(C.D.Ca1. 2006), from which it quotes, the intrusion at issue here was not minor or 
incidental - it implicates the defendant's right to safeguard private documents, 
correspondences, photographs, and in fact his very thoughts, ideas and fantasies. In 
granting defendant's motion to suppress evidence obtained during a "border search," 
the Arnold Court explained: 
"[tlhe search of one's private and valuable personal information stored 
on a hard drive or other electronic device can be just as much, if not 
more, of an intrusion into the dignity and privacy interests of a person. 
This is because electronic storage devices function as an extension of 
our own memory. They are capable of storing our thoughts, ranging 
from the most whimsical to the most profound. Therefore, government 
intrusions into the mind - specifically those that would cause fear or 
apprehension in a reasonable person - are no less deserving of Fourth 
Amendment scrutiny than intrusions that are physical in nature." 
The argument advanced herein, therefore, does not present a challenge to the 
doctrine of "search incident to arrest." Rather, the foregoing is consonant with 
Chime1 v. California, 395 U.S. 752 (1969) and its progeny, including the more 
expansive rules set forth in Belton, supra.,453 U.S. 454 (198 1) and Thornton v. 
United States, 541 U.S. 615, 619 (2004), because it assumes that the items in 
question are neither identifiable evidence of crime that must be preserved, or 
threatening to the safety of the arresting officers. The cases discussed herein 
(Dickerson, Hicks, Elkin and firwood), simply command that any search or seizure 
must be predicated upon probable cause, regardless of whether the warrant 
requirement is excused by some other circumstance (such as incident to arrest, 
exigency or consent). 
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Arnold, 454 F. Supp. 26 at 1000- 100 1. 
Thou& in the instant case the defendant challenges the seizunl of his lapcop 
computer, rather than its search, in the first instance, the violation presented by these 
facts is no less severe. The Fourth Amendment guarantees "the right of the people 
to be secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures. . . ." Seizures of evidence are subject to Fourth Amendment 
scrutiny even if no search has taken place. See Soldal v. Cook County, 506 U.S. 56, 
68 (1992). In L;'nited States v. Jeffers, 342 U.S. 48, 5 1 (1 95 1) the Court explained: 
"The Fourth Amendment prohibits both unreasonable searches and unreasonable 
seizures, and its protection extends to both 'houses' and 'effects."' (emphasis 
added). See also State v. Chhn, 231 Or. 259, 274, 373 P.2d 392 (1962)("We hold 
that the limits of reasonableness placed upon the search, and which we have 
discussed above, are equally applicable to seizures"); and United States v. Thomas, 
16 USCMA 306, 36 CMR 472 ("Searches and seizures are separate acts. Each must 
satisfy the constitutional requirement of reasonableness. A search can be legal, but 
the resultant seizure of property or papers discovered in the course thereof may be 
illegal"). These authorities make clear that the protection from unreasonable seizures 
under the Fourth Amendment is co-extensive with that pertaining to searches. 
Therefore, if the search of the defendant's laptop computer would not have been 
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constitutional absent probable cause, than the seizure of this item by arresting 
officers is no less violative of the law. 
Finally, even assuming arguendo that the initial seizure of the computer could 
be deemed a lawful incident of arrest supported by probable cause (a proposition 
with which we strongly disagree), the prolonged detention of this item while officers 
attempted to hrther their investigation violated the defendant's rights. If the initial 
seizure was proper, there is no doubt that officers could have immediately sought a 
search warrant to examine the contents of the computer based upon the information 
they had available to them at the time of the arrest. See Park, supra. at "24 ("Once 
the officers lawfully seized defendants' cellular phones, officers could have sought a 
warrant to search the contents of the cellular phones"); and Arizona v. Gant) supra., 
162 P.3d at 645 ("In this technological age, when warrants can be obtained within 
minutes, it is not unreasonable to require that police officers obtain search warrants 
when they have probable cause to do so to protect a citizen's right to be free from 
unreasonable governmental searches"). 
But in this case the investigating officers did not have probable cause, and 
therefore unlawfully detained the defendant's property, while trying to amass cause 
sufficient for the issuance of such a search warrant. This is precisely the evil that the 
Elkins Court warned against and that which was found unconstitutional by the Idaho 
Supreme Court in Harwood. Were, the application for a search warrant was not 
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I 1  unlawhlly "seized." This period was followed by several weeks in which the first 
2 
3 
sought within hours or even days of seizure, but took one week (from July 27, 2007 
to August 3, 2007) to obtain, during which the defendant's property remained 
I1 defendant's car, these too were seized without probable cause, and "for the purpose 
5 
6 
and second searches were conducted. With respect to the documents found in the 




l3 I1 some further crime for which he had not been arrested is unlawful under the United 
of a minute examination . . . in an effort to connect [the defendant] with another 
crime." Elkins, 245 Ore. At 287-288. Such prolonged detention of one's 





22 1 1  the arguments advanced herein also relate to the seizure of a document t h m  the 
XI. THE SEIZURE OF A DOCUMENT CONTAINING WRITTEN NOTES FROM 
THE DEFENDANT'S VEHICLE ON THE EVENING ON JULY 27,2007 WAS 
UNLAWFUL UNDER THE STATE AND FEDERAL CONSITUTINOS 
The defendant has concentrated above on the seizure of a laptop computer 
2 0 
2 1 
confiscated at the time of his arrest. We are cognizant that it is in regard to this 
specific item that the Court invited further briefing. We do believe, however, that 
2 5  1 1  document was not contraband, and as with the laptop computer, was seized by 
2 3 
2 4 
defendant's car which contained written notations and license plate numbers. This 
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have read that document, it was improper to seize the document without probable 
cause. See Arizona v. Hicks, supra. In that case, the Supreme Court noted that the 
police, lawhlly in a place to read serial numbers from stereo equipment could have 
recorded those numbers; however, the constitution forbids the police from moving 
the equipment to look for the serial numbers without probable cause. For the 
reasons expressed herein, therefore, this document, too, should now be suppressed. 
CONCLUSION 
Based on the foregoing, the defendant respecthlly requests the Court hold that 
the seizure of the defendant's laptop computer on the evening of July 27, 2007 and 
its subsequent searches were unlawful, mandating suppression of any evidence 
obtained from these searches, and any fruits or leads derived therefrom. Defendant 
likewise urges that the seizure of papers fiom his vehicle was unlawful, requiring the 
suppression of these documents, as well. 
Date: April 10, 2008 
WILLIAM L. OSTERHOUDT, ESQ. 
Attorney for the Defendant 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
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STATE OF IDAHO ) 
) ss: 
County of Ada 1 
Brian Lee of the Boise City Police Department, being f ~ s t  duly sworn, deposes 
and says: 
That he is a duly appointed, qualified, and acting peace officer within the 
County of Ada, State of Idaho, and that he has reason to believe that certain evidence 
of a crime, Attempted Kidnapping, to wit: all files, photos, pictures, videos, 
documents, e-mails, internet history, and any other information or data stored or saved 
AFFIDAVIT FOR SEARCH WARRANT, Page 1 
in any manner or in any format, is located in the following described 
premisesllocatioaldevice: 
ad computer serial #L3-C5151, currently located in the Ada County 
Property Room in the City of Boise, Ada County, Idaho. 
That he has probable cause ta believe and is positive the same is true because of the 
following facts of which he has personal knowledge: 
Your affiant is a Detective with the Boise Police Department crimes against persons 
division, and has been assigned to that position for the past five months. Your affiant 
currently investigates felony violent crimes including murder, aggravated battery, 
robbery, and kidnapping. Your affiant has been employed with the Boise City Police 
Department since June of 1999. Your affiant currently holds an Advanced Certificate 
from the Idaho POST Academy. Your affiant was previously employed with the Twin 
Falls Police Department for five and a half years. One year of that time was served as 
a Narcotics Detective. Your affiant has been assigned as a narcotics detective 
previously for the Boise Police Department and served in that capacity for one and a 
half years. Your affiant has approximately 2000 hours of POST training. Your affiant 
knows based on my training and experience that it is common for people who are 
involved in Kidnappings will utilize items to conceal their identity such as stocking 
caps. Your affiant knows that individuals engaged in criminal activity on the computer 
will take extra steps to conceal their identity including using anonymous or bogus e- 
mail accounts. Your affiant also knows that people involved in kidnapping will use 
weapons as a show of force including simulated weapons or edged weapons. Your 
affiant also knows based on his training and experience that people involved in 
kidnapping will use restraint devices such as belts. 
Your affiant knows the following to be true: 
1) On or about 07/27/07, an individual identified as Terry Parker placed an online ad 
giving away a free IPOD on Craigslist. The Craigslist site acts as an online classified 
ad. The individual posting the ad used an anonymous e-mail account through the 
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website anonymousspeach.com. Your affiant has researched that website and found 
that it is governed by Japanese law and the site advertises that it will not comply with 
investigator's requests for Momation. Your affiant also knows based on my @a&g 
and experience that individuals involved in criminal activity cornonly go to great 
lengths to conceal their true identity, therefore avoiding apprehension. 
2.) On or about 07/27/07, two different individuals, both from Boise, Idaho, 
responded to the ad on the Craigslist site. The individuals were both told that they 
were selected as the "one" to receive the free IPOD. Your affiant knows that this was 
done through e-mail correspondence with an explanation from the individual stating 
that he is giving away his wife's IPOD because of an extramarital afTair. 
3.) Your affiant knows that on 07/27/07, at approximately 1518 hours, Amanda 
Mansell received a reply in reference to the ad. Your affiant knows from a copy of 
correspondence between Amanda and the subject identified as Terry Parker, that Terry 
Parker told Mansell that the IPOD would be hidden in the area of McMillan and Eagle 
Road, in Ada County, Idaho. Your affiant knows that the individual also told Mansell 
in an e-mail that he lives near that area. Your affiant knows that the suspect in this 
case, later identified as Stephen D Newman, currently lives at 1942 Glade Creek Dr in 
Meridian, Ada County, Idaho. Your affant knows through information gathered 
during an on-going investigation that Newman has apparently acquired the addresses of 
several females. The investigation indicates that Newman may have followed these 
females and all of the females live in or frequent the area surrounding Eagle and 
McMillan. Your affiant knows that Newman's residence is in close proximity to this 
same area. Your affiant knows that the distance from Newman's residence is less than 
four miles from the McDevitt sport complex, located at the northwest corner of Eagle 
Rd. and McMillan Rd. 
4.) On 07/27/07, at approximately 2252 hours, Gretchen Heller contacted the Boise 
Police about a suspicious circumstance. Your affiant knows that Heller met with Boise 
Police Officers and explained that she had been "chosen" to receive the IPOD. Heller 
took her husband with her to pick up the IPOD because of the late hour and the 
circumstances surrounding the deal. Heller was directed to go to the McDevitt sports 
complex at Eagle and McMillan, and the IPOD would be placed inside a porta potty at 
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that location. Heller and her husband arrived to see a vehicle parked next to the porta 
potty and found that suspicious so they never approached it and contacted the police. 
The porta potty was located in a secluded dark area with the vehicle being parked 
approximately five feet away. 
5.)  Your affiant learned that Officer Bammert and Officer Abercrombie responded to 
the call and approached the porta potty and vehicle. Officer B m e r t  checked the 
porta potty and found there was no IPOD in the porta potty. Officer Bamnert and 
Officer Abercrombie approached the vehicle which was a 2005 Ford Explorer with 
California license plates. Officer Abercrombie observed the male subject seated in the 
driver's position. The occupant of the vehicle was later identified as Stephen D. 
Newman. The officers had Newman step out of the vehicle after he began to make 
furtive movements. Officer Abercrombie heard a thump as Newman was moving 
around. Newman was arrested for being in the park after dark. As the officers were 
taking him into custody he said that he had dropped a BB gun behind the seat. A 
search of the vehicle incident to arrest revealed a BB gun that closely resembled a 
semi-automatic handgun. Also inside the vehicle were a laptop computer (later 
identified as an IBM ThinkPad computer serial #L3-C5 151), a large butcher knife, 
winter ski gloves, and a DVD of "The Dead Girl," which you affiant knows is a movie 
with a plot that revolves around a dead girl. 'Your affiant also learned that the back 
seats of the vehicle were laid down, yet there was nothing in the back of the vehicle 
except a belt and hat. The officers also located a flight itinerary for Stephen Newman 
that had several license plates and notations on them. The itinerary put Newman 
arriving back in Boise on July 23"'. Based on the circumstances all of the items were 
seized by the officers and placed into evidence. Newman was arrested for being in the 
park after dark and for carrying a concealed weapon. 
6 . )  On 08/01/07, your affiant was assigned to conduct a follow up investigation on 
this incident due to the items located in the vehicle and the circumstances of luring 
individuals into the dark secluded area of the park at night. 
7.) On 08/01/07, your affiant and Det. Duggan began a follow up investigation with 
the information written on the itinerary. Det. Duggan and I were able to locate five 
different license plates. The license plates were documented by Newman and some had 
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descriptions of vehicles or quotes next to them. The quotes included "Subway Girl", 
"Magge Moo's*, "one girl", and others. Some of the vehicle license plates also had 
street names listed by them. Your affiant and Det. Duggan ran registration checks on 
the vehicles and attempted to contact the owners. 
8.) On 08/01/07 at approxhately 0945 hours, Det. Duggan and your affiant located 
24-year old April Clark who owns a vehicle that had been documented by Newman. 
Clark's vehicle had been documented with a description of red Saturn 1A CR417 and 
he had written the words Lone Tree St under that. Your affiant showed Clark a photo 
of Newman and Clark did not recognize him. April works at the Buster's restaurant in 
Eagle, Idaho. April told us that a customer or co-worker had brought in an e-mail for 
her to read about this incident. Clark's registered address on the car is 9795 W. 
Poppy. April told your affiant her new address was 6219 S. Lone Tree which is off 
Maple Grove and Lake Hazel. April said that she had moved there in the last month 
and lives there with her sister and her sister's two children. Clark confirmed that the 
only way Newman would know the street she lives on would be to follow her home. 
Clark told your affiant that she had not noticed being followed home and she is 
normally aware of her surroundings and thought she would notice someone following 
her from her place of employment. 
9.) On 08101107, at approximately 1500 hours, Det. Duggan and your affiant 
contacted Barbara Corr. Corr stated that she has a 15 year old daughter, Carley Smith, 
that does drive her vehicle. Corr's vehicle is the 1994 white Toyota four runner with 
Idaho license plate 1A CN722. Corr's vehicle was documented by Newman with a 
description, license plate, and streets of Burlington and Warrington. The registered 
address on the plate is 3200 Pepperwood. Through the use of accurint we were able to 
obtain a more current address of 5266 Decatur PI. Your affiant utilized a map and 
found that the intersection of Burlington and Warrington is very close to the Decatur 
P1. address and it appears that Newman may have followed the vehicle into the 
subdivision to that location and stopped following it. During the interview of both Corr 
and Carley they stated that they have never seen Newman before. We spoke to them 
about going to the Maggie Moo's at Eagle and McMillan. Carley stated that she had 
been there probably in the last two weeks. Carley had no recollection of seeing 
anything out of the ordinary or being followed back to the residence. 
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10.) On 08/01/07, your affiant and Det. Duggan anempted to locate two other 
individuals that were listed on Newman's documents. We were unable to locate them 
and conthue to follow up on those investigative leads. 
1 1 .) On 08/02/07, at approxbately 0900 hours, Det. Duggan responded to 10966 
Powderhorn Dr. in Boise, Idaho to conduct another follow up interview. Your affiant 
and Det. Duggan located another license plate that had been written down by Newman. 
The license plate was a personalized plate of CNDYLU. Det. Duggan found that the 
registered owner was Cindy Potts and the vehicle is used often by her daughter, 
Amanda Pons (18 yoa). Det. Duggan found out through the interview that Amanda 
and Cindy had never met Newman and did not recognize his vehicle. Amanda 
indicated to Det. Duggan that she often visits Maggie Moo's that is located at the 
intersection of Eagle and McMillan. 
12.) Your affiant also located a gas receipt from 07/27/07 at 1429 hours from the 
Albertson's Express located at 4700 N. Eagle road. In that same business complex is a 
Maggie Moo's and a Subway restaurant. This is the same date that Newman was 
arrested in relation to this incident. 
12.) Your affiant knows that Stephen D Newman lives at 1942 Glade Creek in 
Meridian. Your affiant knows that all of this activity has occurred in the West 
BoiselEast Meridian area near his home as indicated in the e-mail correspondence. 
Your affiant knows that all of the females that have been followed and documented by 
Newman are similar in appearance and range in age from 15 to 24 years of age. 
13.) Your affiant was able to obtain a criminal history report on Newman. Your 
affiant knows that on 09/23/98 in Oroville, California Stephen Newman was arrested 
for extortion and annoying a child under 18 with special prior conviction. On 12/22/91 
Newman was arrested for annoying a child under 18, attempted extortion, and 
intercepting phones. Your affiant has researched the California criminal code and 
found that the last charge of intercepting phones is eavesdropping and Newman's 
criminal history shows a felony conviction on that case. Your affiant knows that 
Newman was also arrested on 12/31/99 for the same charge of intercepting phones and 
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was sentenced to serve 90 days in jail. On 11/25/03, Newman's criminal history 
shows that there was a charge that was reduced to a misdemeanor and dismissed but it 
does not show which conviction this affected. 
13.) Your affiant knows that based on his training and experience that people tend to 
store information on their computers. Your affiant knows that people generally will 
save e-mail correspondence for some time in their computers even if it is generated 
fiom an anonymous source. Your affiant knows that e-mail replies will also be stored 
on the internal hard drive of the computer. Your affiant also knows that individuals 
involved in criminal activity will research different web sites to learn different 
techniques used to avoid detection and apprehension. Your affiant knows that files, 
photos, e-mails, documents or other data or information can often be stored on and 
recovered from a computer, even when the computer's user has attempted to delete 
information. 
14.) Your affiant knows that based on his training and experience, people who are 
attempting to kidnap will often lure people out of public view. Your affiant also knows 
that people who are engaged in kidnapping will often utilize items to conceal their 
identity such as stocking caps. Your affiant also knows that people involved in 
kidnapping often will use weapons as a show of force including simulated weapons or 
edged weapons. Your affiant also knows based on his training and experience that 
people involved in kidnapping often will use restraint devices such as belts. 
THEREFORE, your affiant has probable cause and is positive that said 
property described herein is concealed within the above described premises/motor 
vehicle, outbuildings and grounds thereof, and therefore prays that a Search Warrant be 
issued. 
SUBSCRIBED AND SWORN to before m 




On the date set forth below, 1 served, via facsimile and U.S. Mail, postage 
PROOF OF SERVICE 




lo  / I  fully prepaid thereon, the document entitled, Defendant's Supplemental Motion 
I am employed in the City and County of San Francisco, State of California. I 
am over the age of eighteen (18) and am not a party to this action. My business 
address is 135 Belvedere Street, San Francisco, California 941 17. 
11 
l l ~ e ~ a r d i n ~  the Legality of the Search and Seizure of Defendant's Computer / 
(and Exhibits A and B) on: 
Shelley W. Armstrong 
Ada County Prosecutor's Office 
200 W. Front Street 
Boise, Idaho, 83702 
Facsimile: (208) 287-7700 











DATED: April 10,2008 
Defendant  N e w m a n ' s  S u p p l e m e n t a l  ~ o l r o r z '  Re Legalrty  o f  Search  & Se lzure  o f  Defetzdant 's  Computer  




.J. DAVID NAVARRO, Clerk 
By A. BUCK 
D E P m  
GREG W. BOWER 
Ada County Prosecuting Attorney 
Shelley W. Armstrong 
Deputy Prosecuting Attorney 
200 West Front Street 
Boise, Idaho 83702-5954 
Telephone: (208) 287-7700 
IN THE DISTRICT COURT OF THE FOURTH JUDICLAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 
Plaintiff, 
VS. 




) Case No. CR FE 2007-0001072 
1 





COMES NOW, Shelley W. Armstrong, Deputy Prosecuting Attorney for the County of 
Ada, State of Idaho, and moves the court for a pretrial ruling on the admissibility of certain 
evidence pursuant to I.R.E. 403 and 404(b), such evidence listed as follows: 
1. Videos Found on the Defendant's Laptop Computer: 
a. Ruby Rape Video #1: Three portions as described in the State's Notice of  
Intent to Present 404(b) evidence. 
b. Ruby Rape Video #2: Three portions as described in the State's Notice of  
Intent to Present 404(b) evidence. 
i 
='.- k L  
Motion in Limine 0, Page 1 
00098 
c. Testimony as described in the Shte's 
Notice of Intcnt to present 404(b) evidence. 
d. 2 Men Attaek a Woman Alone in Apt. Video: Testimony as described in the 
State's Notice of Intent to present 404(b) evidence. 
e. Teen Raped by a Home Repairman Video: Testimony as described in the 
State's Notice of Intent to present 404(b) evidence. 
f. Two Videos of a Movie called '%apedw & Rape of a Woman: Testimony as 
described in the State's Notice of Intent to present 404(b) evidence. 
g. Video "Brunette Raped by Fat Guy? Testimony as described in the State's 
Notice of Intent to present 404(b) evidence. 
h, Video "Blond R a ~ e d  in a Hotel Room": Testimony as described in the State's 
Notice of Intent to present 404(b) evidence. 
i. Three Video of a Movies called "Victim 01", "Victim 14". "Victim 19": 
Testimony as described in the State's Notice of Intent to present 404(b) evidence. 
j. Video "Diarv of a Rapist": Testimony as described in the State's Notice of 
Intent to present 404(b) evidence. 
k. Video "Forced Sex and Fistin~": Testimony as described in the State's Notice 
of Intent to present 404(b) evidence. 
/ 
1. Video "Girl Tied and Raped": Testimony as described in the State's Notice of ~ ~ : ( ~ k i *  
'+ti t 
Intent to present 404(b) evidence. 
2. Emails and Keystrokes check in^ Email Found on Defendant's Laptop Computer: 
Testimony and exhibits as described in the State's Notice of Intent to present 404(b) 
evidence. 
3. Emails Between Defendant & Ruby & Others Found on Defendant's Laptop 
Computer: Testimony and exhibih as described in the State's Notice of Intent to present 
404(b) evidence. 
4. Gooele Searehes Found on Defendant's Laptop Computer: Testimony and exhibits 
as described in the State's Notice of Intent to present 404(b) evidence. 
Motion in LImine () Page 2 
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WMEREFOW, the State seeks a pretrial ruling on the above-listed evidence. 
r e  
DATED this 3 day of June 2008. 
GREG H. BOWER 
Ada County Prosecuting Attorney 
Deputy Prosecuting Attorne3.i 
CERTIFICATE OF MAILING 
I HEREBY CERTIFY that on this the 6 ' K f  June, 2008, I faxed a 
copy of the foregoing document to Mr. Parnes and Mr. Osterhaudt. 
Motion in Lirnine 0, Page 3 
001 00 
W PARNES, ISB #4 1 10 
d d l  r &t@vq~ i(t 
" "-- \ , q f t  - 67$~irst~Lvenue North 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: 208-726- 10 10 
Facsimile: 208-726- 1 187 
WILLIAM L. OSTERHOUDT, CSB # 43021 
Attorney at Law 
135 Belvedere Street 
San Francisco, CA 941 17-391 5 
Telephone: 4 15-664-4600 
Facsimile: 4 15-664-469 1 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, 1 TO BE FILED UNDER SEAL 
1 
Plaintiff, 1 Case No. H070 1072 
VS. 
1 
1 EX PARTE MOTION FOR ISSUANCE 
1 OF CERTIFICATE PURSUANT TO 
STEPHEN D. NEWMAN ) I.C. 5 19-3005 
) 
Defendant. ) Judge Michael Wetherell 
COMES NOW the above named defendant by and through his attorneys Andrew 
Parnes and William Osterhoudt and hereby moves the Court for the Issuance of A 
EX PARTE MOTION FOR ISSUANCE OF CERTIFICATE 
PURSUANT TO I.C. 5 19-3005 
Certificate directing out of state service of a subpoena upon Johanna Mattox, residing in 
California. This motion is made on the grounds that the witness and the testimony she will 
give is material and necessary to the defense of this case as set forth in the Affidavit of 
Andrew Parnes. 
lfi- 'I 
Respectfully submitted this I day of June, 2008. 
%orney for Defendant 
EX PARTE MOTION FOR ISSUANCE OF CERTIFICATE 
PURSUANT TO 1.C. 5 19-3005 
ANDm?V PAmTES, ISB 514 1 10 
Attorney at Law 
67 1 First Avenue North 
Post Office Box 5988 
Ketchurn, Idaho 83340 
Telephone: 208-726-1 0 10 
Facsimile: 208-726- 1 187 
WILLIAM L. OSTEMOUDT, CSB # 43021 
Attomey at Law 
135 Belvedere Street 
San Francisco, CA 94 1 17-39 15 
Telephone: 4 15-664-4600 
Facsimile: 4 15-664-469 1 
Attorneys for Defeiidant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
THE STATE OF IDAHO, ) 
Plaintiff, 
) 
) Case No. H070 1072 
vs. 
1 
1 CERTIFICATE OF AN IDAHO 
) DISTRICT COURT TO SECURE THE 
STEPHEN D. NEWMAN 1 ATTENDANCE OF OUT OF STATE 
1 WITNESS 
Defendant. 1 
Afier consideriilg the Motion of the Defendant and the Affidavit of Aildrew Pames, and 
the Court being otherwise fully advised, 
IT IS CERTIFIED as follows: 
1. The Ada County District Court is co~~stitutioi~ally nd statutorily a court of 
CERTIFICATE OF AN IDAHO DISTRICT COURT TO SECURE 
THE ATTENDANCE OF OUT OF STATE WITNESS 
record in the State of Idal-to. 
2. In this case, the Defeitdallt is charged with a felony offense under Idaho law. 
3. 1 a111 the Judge assigned to pres~de over tlte trial scheduled to begin 011 July 1 1 ,  
2008. 
4. Johanna Mattox may be a material witness in this case for the Defendant and 
necessary for his defense 
5 .  For the reasons stated in the Affidavit of Andrew Parnes, tlie presence of 
Johailna Mattox is required at the Ada Couilty Courthouse in Boise, Idaho 
beginning at 9:00 AM on July 11,2008, or on a later date to be determined as 
trial proceeds. 
6. Under the laws of the State of Idaho, (Idaho Code 19-3005(3)), if Johanna 
Mattox. comes illto this state in obedience of a suminons requiring her presence 
at this trial~ihe will itot be subject to arrest or service of ally process relating to 
matters that arose before she entered the state under the summons. 
7.  This Certificate is made for the express purpose of being presented to a Judge 
of a Court of record in the State of California in support of an order to coinpel 
the attendance of Johanna Mattox at the time and place and for the reasons 
stated above 
DATED this 6' day of June, 2008. 
CERTIFICATE OF AN IDAHO DISTRICT COURT TO SECURE 
THE ATTENDANCE OF OUT OF STATE WITNESS 
Session: Wetherell061808 Division: DC Courtroom: CR504 
Session Bate: 2008/06/18 Session Time: 08:43 
Judge: Wetherell, Mike 









Public Defender (s) : 
Wollen, Nick 
Prob. Officer (s) : 
Court interpreter(s1 
Case ID: 0005 
Case Number: H071072/~0710105 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/06/18 
10:40:47 - Operator 
Recording: 
10:40:47 - New case 
Newman, Stephen 
10:41:24 - Judge: Wetherell, Mike 
~t calls and revws motions filed - -  def present on bond w/co 
unsel 
10:43:23 - Other: Osterhoudt, William 
Comments issues as to computer - -  calls Officer Bammert, swo 
Page 1 
rn - -  D-X 
10:47:15 - Prob. Officer: 
Officer Barnmert, dispatched to McDevitt park, arrest of def, 
booking process 
10:49:17 - Prob. Officer: 
Officer Bammert - -  testimony at grand jury hearing 
10:51:22 - State Attorney: Armstrong, Shelley 
Cross-examination 
10:52:13 - Prob. Officer: 
Location of Albertson's across the street from McDevitt park 
--response time 
10:58:26 - Other: Osterhoudt, William 
Redirect examination 
11:00:39 - Prob. Officer: 
Officer steps down and excused 
11:00:49 - Other: Osterhoudt, William 
Motion to reconsider ruling on motion to suppress 
11:05:28 - Judge: Wetherell, Mike 
Ct inquires of counsel w/responses interspersed 
11:18:16 - State Attorney: Armstrong, Shelley 
Response 
11:20:40 - Other: Osterhoudt, William 
Rebuttal 
11:24:19 - Judge: Wetherell, Mike 
Ct takes under advisement 
11:29:56 - Judge: Wetherell, Mike 
Discussion re: 404b motion in ximine July 2, 2008 at 1:30 
11:31:08 - Judge: Wetherell, Mike 
Discussion re: jury selection 
11:36:37 - Operator 
Stop recording: 
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ANDREW PARNES, ESQ. (ISB 4 1 10) 
" 
.J. OAVIO NAVARRO, COerk 
By A. URQUlM 
D E W  
Attorney at Law 
671 First Avenue North 











IN 'I'liE DISTK1C.T COURI' OF THE FOURTH JUDICIAI, DISTRICT 
OF ' F I E  STATE OF IDAHO, IN AND FOR THE COUN'I'Y OF ADA 
Ketchurn, Idaho 83340 
Telephone; (208) 726- 1 0 10 
Facsimile: (208) 726-1 I 87 
WILLIAM 1.. OSTERHOUDT, ESO. (CBN 4302 1 )  
DOLORES OSTERHOUDT, ESQ. (CHN 21 5537) 
Law Office of Williwn L. Osterhoudt 
135 Belvedere Street 
San Francisco, CA 94 1 1 7 
Telephone: (41 5) 664-4600 
Facsimile; (4 15) 664-469 1 
Attorneys for Defendant, 
STEPHENNEWNAN 
1 THE STATE OF 1 DAHO, 
I 1 Case No. H070 I072 
) 
Plaintiff, ) 
) DEFENDANT NEWMAN'S 
I v. 1 NOTICE OF MOTION AND 
) MOTION IN LJMINE TO 
) EXCLUDE EVIDENCE AT 
2 5  11 STEPHEN D. NF,WMAN, 
j Date: JUIY 2,2008 
Defendant. ) Time: 1 :30 P.m. 
i Place: Honorable Mike Wetherell 
- - - -  --- 
Befendanr Ncwnrnn's ~ o l i G c  of ~ ~ ; o n  trnd M ~ f l c r r t  I ; - l i r n i n e  ro .Ex-clrrde Evldemcc ur 
Trial. Case No. H0701072, I/---- . -- I 
PLEASE TAKE NOTICE that an July 2,2008, at. 1 :30 p.111. or a soon thereafter 
as counsel may be heard in the couriroonl of the Honorable Michael Wcthcrell, 
defendmt Newman, by and through his counscl will and hereby does move this Court I 
for an order excluding from trial imlcvant and prejudicial evidence consisting of a 
DVD movie entitled "'1Bc Dcad Girl" and a paper with hmd-witlen notations of" 
license platc numbers an it, I 
This motion is based upon the instant notice, the memorandum of points and 
authorities in support of this mbticnl, all npplicublc Constitutional, statutory and casc / 
authority, the files and records of the case, and such other evidence and argutllents that 
may bc presented to the Court at the hearing on this motion. 
Date: June 26,2008 Respectfully' su bmittcd, I 
A ttomey for the Defendant I 
- ,  - -  - --- - -- 
Dt=fendnnf N c w m a n ' s  N o t i c o  of M n t l c r ~ t  u n d - ~ n ; i o t t  ~;;"l . irnine ro ~ i ~ ~ ~ ~ ~ c l F  Bvidencc  at 
7'rini,  Case No. H070107'2. 
I/ PIKOOb' O F  SERVICE 








I arn employed in the City and C:ounty oF San Pral~cisco, State of Califoi-nia. 1 
am over the age of eighteen (1 8) rrntl 8111 not a party to this action. My btrsiners 
address is 135 Belvedere Street, Sari F r i t n ~ i s ~ ~ .  Califor~lia 941 17. 
'J 
I 
1 1  
I 7 
under penalty of 
011 the date set firih below, l servcd the document entitle.d, 'Defcndnn t 
Newman'sNotiee of Motion ancl Motio:~ ia Limine tu Exclude 
Evidonce at  Tria I '  on Shelley W. A~*mslrcmg, Ada County f3~.osecutc)r's Office, 
via ctnai l to prar~nsswG~ndaweb.ne(, and fucvilni lc ((208) 287-7749). 
June 26,2008 
perjury that the. foregoing is true and correct. 
Session: Wetherell070208 Division: DC 
Session Date: 2008/07/02 Session Time: 10:37 
Judge: Wetherell, Mike 







Public Defender ( s )  : 
Prob. Officer(s) : 
Court interpreter (s) : 
Case ID: 0001 
Case Number: ~0701072/0710105 
Plaintiff: 
Plaintiff Attorney: 
Defendant : Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/07/02 
L3:29:27 - Operator 
Recording: 
13:29:27 - New case 
Newman, Stephen 
13:29:55 - Judge: Wetherell, Mike 
Ct calls and revws file/motions/tapes provided/filings by co 
unsel 
13:33:39 - State Attorney: Armstrong, Shelley 
Adv's Ct Exhibits remarked--Adv Ct State's 1--cannot proof t 
hat def's viewed 
13:34:52 - State Attorney: Armstrong, Shelley 
videos, can only prove that they were uploaded 
13:35:08 - Judge: Wetherell, Mike 
Ct notes expert cannot testify to videos being accessed 
Page 2 
13:35:38 - State Attorney: Armstrong, Shelley 
One he can testify to being accessed but not the others 
13:36:00 - State Attorney: Armstrong, Shelley 
Calls Detective Don Lukasik 
13:36:14 - Pers. Attorney: Osterhoudt, William 
Adv Ct - -  Mr. Peton is present as defense computer consult 
13:37:27 - Other: Lukasik, Don 
Sworn - -  D-XI Detective Boise Police - -  forensic computer ex 
aminer 
13:38:11 - Other: Lukasik, Don 
Training and experience - -  member of associations 
13:45:24 - Other: Lukasik, Don 
Analyzing computer/hard drive - -  accessing computers w/out o 
wner's knowledge 
13:49:49 - Judge: Wetherell, Mike 
Ct notes pursuant to agreement - -  Ct has videos and has view 
ed videos 
13:50:10 - State Attorney: Armstrong, Shelley 
Notes for the record will refer to videos as Ruby 1 and Ruby 
2 
13:50:36 - Other: Lukasik, Don 
Definition of "last access1' 
13:52:27 - Pers. Attorney: Osterhoudt, William 
Objection 
13:52:30 - Judge: Wetherell, Mike 
Sustained and adv counsel to lay additional foundation 
13:53:30 - Other: Lukasik, Don 
Creation date of videos 
13:56:45 - Other: Lukasik, Don 
Views time line - -  State's 1 
13:57:19 - State Attorney: Armstrong, Shelley 
Moves State's 1 
13:57:27 - Pers. Attorney: Osterhoudt, William 
No objection 
13:57:33 - Judge: Wetherell, Mike 
Admits State's 1 
13:59:56 - Other: Lukasik, Don 
State's 3 through 11 
14:04:07 - Other: Lukasik, Don 
Accessing e-mail accounts 
14:04:44 - Other: Lukasik, Don 
E-mails found on defls computer discussing rape 
14:18:44 - Other: Lukasik, Don 
Time lines for creation of videos w/reference of e-mails 
14:29:49 - Other: Lukasik, Don 
Testimony as to videos downloaded on computer - -  describes v 
ideos 
14:39:48 - Other: Lukasik, Don 
Page 3 
State's 2 identified 
L4:57:54 - Other: Lukasik, Don 
Searches on computer - -  names, addresses, phone numbers 
15:03:41 - Other: Lukasik, Don 
Chart referencing Craigs list offering free iPod 
15:06:34 - Other: Lukasik, Don 
Goggle searches 
15:07:54 - Other: Lukasik, Don 
Identifies State's 55 
15:16:50 - Other: Parnes, Atty 
Inquires of witness 
15:16:56 - State Attorney: Armstrong, Shelley 
Continues direct examination 
15:20:03 - Judge: Wetherell, Mike 
Recess 
15:20:09 - Operator 
Stop recording: 
15:35:32 - Operator 
Recording: 
15:35:32 - Record 
Newman, Stephen 
15:36:51 - Pers. Attorney: Parnes, Andrew 
Cross-examination 
16:02:27 - State Attorney: Armstrong, Shelley 
Redirect examination 
16:07:48 - State Attorney: Armstrong, Shelley 
Calls Brian Lee, sworn - D-X 
16:08:54 - Other: Lee, Brian 
Investigating officer in this case - -  provided computer to D 
etective for 
16:09:23 - Other: Lee, Brian 
testing - revw'd google search 
16:09:49 - Other: Lee, Brian 
Identifies State's 14 
16 : 11 : 16 - Pers . Attorney: Parnes, Andrew 
Objection 
16:11:23 - Judge: Wetherell, Mike 
Sustained 
16:19:19 - State Attorney: Armstrong, Shelley 
State's 17 & 18 identified by witness 
16:23:18 - Pers. Attorney: Parnes, Andrew 
Cross-examination 
16:23:22 - State Attorney: Armstrong, Shelley 
Closing argument 
16:28:38 - Pers. Attorney: Parnes, Andrew 
William Osterhoudt - -  argument 
16:43:44 - State Attorney: Armstrong, Shelley 
Rebuttal 
16:49:59 - Judge: Wetherell, Mike 
Ct rules from the bench - -  Rules admissibilty of evidence 
17:30:02 - Judge: Wetherell, Mike 
Ct will revw additional video tapes 
17:30:5'9 - Judge: Wetherell, Mike 
Discussion re: pretrial tomorrow 
17:31:57 - Judge: Wetherell, Mike 
Ct vacates pretrial 
17:32:12 - Operator 
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ANDMW PARNES, ESQ. (ISB 41 10) 
Attorney at Law 
671 First Avenue North 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: (208) 726- 10 10 
Facsimile: (208) 726- 1 187 
J. W I D  NAVARRO, Clerk 
By A URQUfDt 
DEPUTY 
WILLIAM L. OSTEWOUDT, ESQ. (CBN 43021) 
DOLOES OSTEWOUDT, ESQ. (CBN 2 15537) 
Law Office of William L. Osterhoudt 
1 3 5 Belvedere Street 
San Francisco, CA 94 1 17 
Telephone: (4 1 5) 664-4600 
Facsimile: (4 15) 664-469 1 
Attorneys for Defendant, 
STEPHEN NEWMAN 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRlCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 





STEPHEN D. NEWMAN, ) 
Defendant. ) 
1 
Case No. H0701072 
DEFENDANT'S MOTION TO 
RECONSIDER COURT'S RULING 
ADMITTING HAND WRITTEN 
NOTATIONS FOUND IN 
DEFENDANT'S CAR 
Date: July 1 1, 2008 
Time: 8:30 a.m. 
Place: Honorable Mike Wetherell 
-. 
D e j e n d u n t ' s  M o t i o n  t o  R e c o n s r d e r  C o u r t ' s  K u l r n g  A d m r t t ~ n g  H u n d w r r t t e n  N o t a t i o n s  




On June 25, 2008, defendant Newman filed a motion in limine asking the court 
to exclude as evidence in the trial, inter alia, papers found in defendant's car at the time 
of his arrest bearing handwritten notations. The notations consisted of license plate 
numbers and other identi@ing infomation relating to various women who lived in the 
vicinity. Upon contacting these individuals, police officers determined that the women 
in question did not know Mr. Newman and, to the best of their knowledge, has never 
seen him. Clearly these papers were not part of the charge pending against the 
defendant, namely the attempted rape of one Gretchen H. on or about July 27, 2007. 
Even though the State did not file any 5 404(b) notice of its intention to offer this 
evidence, in an abundance of caution, the defendant moved to exclude the notes on June 
25, 2008.' The State did not respond, nor did it file any # 404(b) motion, on the notes 
or the video rental. 
On July 2, 2008, the Court held a lengthy hearing to consider the State's $ 404(b) 
motion relating to videos, emails, and internet searches. Defendant Newman's motion 
in limine was not discussed or argued at the hearing. At approximately 5:30 pm, at the 
conclusion of this hearing, the Court announced that due to the lateness of the hour, and 
While the State, of course, provided these materials in discovery, the f rst indication given of any intent to introduce 
the notes in the case in chief came in a footnote in the State's brief in support of its in limine motion filed on June 12, 
2008. There the State, in arguing for the admissibility of rule 404(b) evidence consisting of videos, emails, and 
internet searches, stated that the prosecution "would present the testimony and items that were found in the 
defendant's car." The accompanying footnote (footnote 11) identified these items as "the large butcher knife, laptop, 
gun, paper with writing, DVD rental, ski gloves, belt, floppy hat, and ski hat." It was immediately clear to the defense 
that, of these identified items, the "paper with writing" and the "DVD rental" were not part of the charge that the 
defendant was attempting to rape Gretchen H. when arrested in his car. 
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the fasr-approaching trial date of July 11, 2008, it would depart from its preferred 
practice of issuing the wri-t-ten order on the motion, but would instead rule from the 
bench. The Court thereupon announced its ruling, most of which involved a careful 
parsing of the video, email, and internet search $ 404(b) evidence, excluding that which 
the Court regarded as unduly prejudicial and admitting the bounds. 
At the very close of this oral ruling the Court announced that it would exclude 
the "Dead Girl" video rental that it found in the car, but would admit the handwritten 
notation bearing women's license plates numbers that were found in the vehicle at the 
time of the arrest. These items were not part of the government's $ 404(b) motion, and 
neither party had addressed them directly during the July 2, 2008 hearing. The Court 
gave no explanation for its ruling on the notes, except to state, in conclusory terms, that 
their probative value outweighed their prejudicial effect. Because we disagree so 
strongly with this ruling, and feel that it gravely imperils Mr. Newman's right to a fair 
trial on the pending charges, we respectfully ask the Court to reconsider. 
DISCUSSION 
Mr. Newman is charged with attempting to rape one Gretchen H. on July 27, 
2007. The State moved the Court to admit extensive evidence of rape-related videos, 
emails to and from Mr. Newman concerning various rape fantasies, and internet 
searches by the defendant, which, in the State's view, demonstrated his interest in the 
-- 
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I/ultimately ruled that the State would be allowed some, but not all, of the proffered I 
subject of rape and the sentences meted out to offenders. These items were proffered 
by the State, pursuant to IRE I\i 404(b), for their purported relevance to the issue of 
defendant Newman's intent to commit a rape of Gretchen H. on July 27, 2007. This 
.; 1 evidence. 




The State did not file a motion pursuant to rule 404(b) to admit into evidence 
handwritten notations found on a travel itinerary seized from the defendant's vehicle at 
I5 !I (an air gun, a kitchen knife, a laptop computer, a pair of ski gloves, and a belt) were 
13 
1 4  
items that the State contended were related to the defendant's intent to commit the 
17 
motion, that it would be offering evidence of items found in the car, most of these items 
l8 I1 crime charged against Gretchen H. The footnote also mentioned, however, the 
l9  / I  handwritten notations found on the itinerary and a video rental of a film called "Dead 
2 0 1 1  Girl," which have no demonstrable connection to the defendant's intent at the time in / 




limine to exclude the video rental and, in particular, the handwritten notes. The video 
rental movie, "Dead Girl," had actually been critically acclaimed and nominated for 
2 8 
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001.17 
11 of license plate numbers of vehicles which, upon later investigation, turned out to 
4 )I  residence. The notes are pmicularly prejudicial because they permit an argument by 
2 
3 
belong to various young women who lived or worked in the area of defendant's 




the State the defendant was "stalking" women in the area, presumably for some 
neparious purpose. The purpose was never clarified because nothing ever happened to 
I i  II have no bearing on the charge lodged against the defendant and have no tendency in 
9 
1 a 
l2 1 reason to prove that he intended to rape Gretchen H. as alleged. Yet they are extremely 
them around for any length of time or attempted to interact with any of them. The notes 
l5 I1 young women, and presumably contenlplating the commission of some crime upon 
13 
1 4  
damaging to him, as they permit the jury to speculate that he was stalking these other 




them. In addition, the investigative reports provided to the defense concerning police 
contacts with some of these women, suggest that some of the female drivers of the 




investigators that her 15 year-old daughter often drove her car. Therefore the jury 
would be invited to speculate not only that the defendant intended some unspecified 
2L II We respectfully submit that it would be highly unfair to the defendant to allow 
2 4 
2 5 
27 11 the prosecution to present this evidence. This issue was never addressed during I 
toward girls and young women. 
2 3 
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argument on the State's ruie 404(b) motion on July 2, 2008. The State did not respond 
in writing to dekndant's motion in limine to exclude the evidence. Yet at the 
conclusion of the hearing the Court ruled that the, while the video rental should be 
excluded as more prejudicial than relevant, the handwritten notes could be admitted. 
The C o w  did not provide an explanation for the ruling except to say that it believed 
that the prejudicial effect of the evidence did not overcome its legitimate relevance. 
But the Court did not articulate what this relevance was or could be, given the nature of 
the evidence and the specific crimes of which the defendant is accused. 
In State v. Sheldon, No. 34286 (2008 opinion No. 13, filed January 28, 2008), 
our Supreme Court vacated a conviction where the state had failed to give pre-trial 
notice of its intent to produce evidence of other crimes or wrongs pursuant to IRE 8 
404(b). In reaching this decision, the Court, per Justice Jones, noted that the state had 
failed to "file and serve notice" reasonably in advance of trial of its intention to offer 
evidence of other crimes, wrongs or acts admissible under fj 404(b). The Court went on 
to hold that compliance with 9 404(b) is "mandatory and a condition precedent to 
admission of other acts evidence." In the Sheldon case, the "other acts" evidence 
consisted of the defendant's statement to an officer that he had dealt methamphetamine 
in the past, though in lesser quantities than that found in his automobile at the time of 
the arrest. The defendant denied knowing of the presence of the drugs beneath his car 
--- 
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"Sheldon's statements regarding his past dealings in methamphetamine 
do not prove that he knew of the methamphetamine in his vehicle on the 
night of August 11, 2000. Sheldon had loaned his car to a friend in the 
days prior, and his friend bad spent fifteen minutes alone in the car the 
evening of the arrest, supposedly looking for cigarettes. Merely because 
Sheldon dealt smaller amounts of methamphetamine in the past does not 
lead to the conclusion that he knew there was a pound of the substance 
underneath the car seat. Thus the statements were highly prejudicial. 
Further, their probative value is low." 
2 
2 ., 
The Supreme Court concluded that the trial court had erred in admitting this 
seat. In identifying the defendant's statement to the officer about prior dealings, as 5 
404(b) evidence, the Court commented: 
l2 1 1  evidence, notice of which had not been provided as required by the rule, and further 1 
I5 I1 evidence could not be admitted in any event. 
13 
1 4  
l6  11 In the present case, the handwritten notations are clearly "other acts" evidence, I 
concluded that, in the absence of a careful balancing of probative against prejudice, this 
l9 I /  provide an explicit pre-trial notice of its intent to introduce this rule 404(b) evidence 
17 
18 
and, the Court has not undertaken a careful balancing of the relevance of this evidence 
2 o 1 I 
uncharged in the present case and not part of the crime alleged. The State did not 
I 2  II as compared to its prejudicial effect as the law requires. When such a balancing test is 
23 I1 addressed, it is clear that this evidence is inadmissible. It is extremely prejudicial for 
the reasons emphasized herein, yet its probative value to the charge of the attempted 
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1 1  rape of Gretchen H. is very low or non-existent. Accordingly, defendant Newman asks 
' /I  the Court to exclude this evidence.' 
CONCLUSION 
For the reasons set forth herein, it is respectfully submitted that the handwritten 
* / I  notes allegedly bearing auto license numbers connected to vehicles operated by women 
Respect@lly submitted, 
Attorney for the Defendant 
It should be mentioned that the defendant included these notes, along with his laptop computer, in his motion to 
suppress on the ground that both were illegally seized at the time of his arrest. While the Court noted in its oral ruling 
on July 2,2008 that it had previously ruled that the seizure of the computer was proper, the Court did not address the 
subject of these handwritten notes. The defendant has argued that they were illegally seized at the time of his arrest 
because it was not immediately apparent to searching officers that the notes constituted contraband or evidence of 
crime. 
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PROOF OF' SERVICE 
I, the undersigned, declare as follows: 
I am employed in the City and County of San Francisco, State of California. I 
am over the age of eighteen (1 8) and an1 not a party to this action. My business 
address is 135 Belvedere Street, San Francisco, California 94 1 17. 
On the date set forth below, I sewed the document entitled, 'Defendant's 
Motion to Reconsider Court's Ruling Admitting Handwritten 
Notations Found in Defendant's Car' on Shelley W. Armstrong, Ada 
County Prosecutor's Office, via facsimile ((208) 287-7749). 
I declare under penalty of perjury that the foregoing is true and correct. 
DATED: July 7,2008 
Defeniiant's Motion t o  Recons ider  C o u r t ' s  Rul ing Adnzi f t ing Handwr i t t en  Nota t ions  Found in 
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08:36:27 - Operator 
Recording: 
08:36:27 - New case 
Newman, Stephen 
08:36:36 - Judge: Wetherell, Mike 
Ct calls case; def present on bond w/counsel 
08:40:38 - Judge: Wetherell, Mike 
Ct revws file/history of the case 
08:45:06 - Other: Osterhoudt, William 
Motion to reconsider 
08:45:32 - State Attorney: Armstrong, Shelley 
Response 
08:46:23 - Other: Osterhoudt, William 
Rebuttal 
08:46:37 - Judge: Wetherell, Mike 
Rewvs issues 
08:56:54 - Judge: Wetherell, Mike 
Motion to reconsider denied 
08:57:02 - Judge: Wetherell, Mike 
Proposed jury instructions 
08:58:10 - Other: Osterhoudt, William 
Notes for the record re: notes in the car 
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68:58:48 - Other: Osterhoudt, William 
Response to proposed jury instructionslreq no reference to victim 
09:00:50 - Judge: Wetherell, Mike 
09:00:53 - Judge: Wetherell, Mike 
Motion denied 
09:05:40 - Other: Osterhoudt, William 
Inquires re: peremptory challenges 
09:05:57 - State Attorney: Armstrong, Shelley 
Wishes to forego prosecution of two misdemeanor - -  concealed weapon 
09:06:46 - State Attorney: Armstrong, Shelley 
in the park after dark 
09:07:03 - Other: Osterhoudt, William 
Response 
09:07:18 - Judge: Wetherell, Mike 
Ct notes State dism'd misdemeanors 
09:10:39 - Judge: Wetherell, Mike 
Discussion re: reference being made to misdemeanors 
09:19:23 - Operator 
Stop recording: 
09:29:36 - Operator 
Recording: 
09:29:36 - Record 
Newman, Stephen 
09:31:57 - Judge: Wetherell, Mike 
Prosepctive panel present - -  Ct addresses panel 
09:36:37 - Other: Clerk 
Calls roll 
09:51:29 - Judge: Wetherell, Mike 
Ct excuses Juror 48 
09:52:37 - Judge: Wetherell, Mike 
Ct excuses Juror 49 
09:53:57 - Judge: Wetherell, Mike 
Ct excuses Juror 33 
09:54:48 - Judge: Wetherell, Mike 
Ct excuses Juror 79 
09:55:33 - Judge: Wetherell, Mike 
Ct excuses Juror 5 
10:00:56 - State Attorney: Armstrong, Shelley 
Counsel approach - -  discuss off record 
10:01:14 - Judge: Wetherell, Mike 
Ct excuses Juror 72 
10:02:00 - Judge: Wetherell, Mike 
Ct excuses Juror No. 39 
10:05:55 - Judge: Wetherell, Mike 
Ct excuses juror 27 
10:12:44 - Judge: Wetherell, Mike 
Ct excuses Juror 45 
10:16:31 - Judge: Wetherell, Mike 
Ct excuses Juror 82 
10:18:47 - Judge: Wetherell, Mike 
Ct excuses Juror 32 
10:20:44 - Judge: Wetherell, Mike 
Ct excuses Juror 41 
10:22:21 - Judge: Wetherell, Mike 
Ct excuses Juror 61 
10:36:46 - Judge: Wetherell, Mike 
Ct excuses Juror 80 
10:37:47 - Judge: Wetherell, Mike 
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Ct excuses Juror 26 
10:39:21 - Judge: Wetherell, Mike 
Ct excuses Juror 85 
10:40:21 - Judge: Wetherell, Mike 
Ct excuses Juror 58 
10:41:12 - Judge: Wethexell, Mike 
Ct excuses Juror 21 
10:41:18 - Judge: Wetherell, Mike 
Ct excuses 46 
10:42:45 - Judge: Wetherell, Mike 
Recess 15 mintues 
10:43:05 - Operator 
stop recording: 
11:02:11 - Operator 
Recording: 
11:02:11 - Record 
Neman, Stephen 
11:03:10 - State Attorney: Armstrong, Shelley 
Voir dire examination 
11:31:01 - Judge: Wetherell, Mike 
Ct excuses jury re: noon recess until 1:30 - -  Ct adv those juror who reqt'g 
11:31:27 - Judge: Wetherell, Mike 
individual questioning--4 prospective jurors remain 
11:33:07 - Judge: Wetherell, Mike 
Ct adv juror no 69 to remain--balance exit 
11:33:41 - Judge: Wetherell, Mike 
Ct inquires of juror 
11:36:00 - Judge: Wetherell, Mike 
Ct excuses juror 69 
11:36:21 - Judge: Wetherell, Mike 
Inquiry of juror 25 
11:39:49 - Judge: Wetherell, Mike 
Ct excuses juror 25 by stipulation of counsel 
11:40:36 - Judqe: Wetherell, Mike 
Inquiry of juror 29 
11:42:07 - Judge: Wetherell, Mike 
Ct excuses juror 29 
11:42:46 - Judqe: Wetherell, Mike 
Inquiry of? juror 77 
11:46:50 - Judqe: Wetherell, Mike 
Ct takes iuror adv to return at 1:30 
11:47:01 - Judge: Wetherell, Mike 
Outside presence of the jury - -  discussion re: length 
11:51:05 - Judge: Wetherell, Mike 
Discussion re: jury selection 
11:52:36 - Other: Osterhoudt, Wm 
Moves to excuse Juror 23 
11:53:09 - State Attorney: Armstrong, Shelley 
Objection 
11:53:12 - Judge: Wetherell, Mike 
Ct will not excuse 
11:54:45 - Operator 
Stop recording : 
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Case ID: 0002 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
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Previous audio and annotations can be found in case: 0001 
Co-Defendant (sl : 
Pers. Attorney: Parnes, Andrew 
State Attorney: Armstrong, Shelley 
Public Defender: 
12:03:17 - Operator 
Recording: 
12:03:17 - Recall 
Newman, Stephen 
12:03:27 - Operator 
Stop recording: 
13:29:31 - Operator 
Recording: 
13:29:31 - Record 
Newman, Stephen 
13:31:01 - Judge: Wetherell, Mike 
Outside presence of the jury - -  revisions of jury instructions 
13:34:40 - Judge: Wetherell, Mike 
Prospective panel now present - -  definition of reasonable doubt 
13:35:41 - State Attorney: Armstrong, Shelley 
Voir dire examination cont'd 
13:40:40 - State Attorney: Armstrong, Shelley 
Pass panel for cause 
13:41:08 - Other: Osterhoudt, William 
Voir dire examination 
13:57:05 - State Attorney: Armstrong, Shelley 
Objection 
13:57:08 - Judge: Wetherell, Mike 
Ct allows 
14:14:00 - Other: Osterhoudt, William 
Passes panel for cause 
14:36:07 - Judge: Wetherell, Mike 
Clerk calls chosen members into the jury box 
14:38:38 - Judge: Wetherell, Mike 
Counsel accept panel 
14:39:26 - Judge: Wetherell, Mike 
Ct excuses balance of panel 
14:42:02 - Judge: Wetherell, Mike 
Recess 
14:42:09 - Operator 
Stop recording: 
14:58:18 - Operator 
Recording: 
14:58:18 - Record 
Newman, Stephen 
14:59:49 - Judge: Wetherell, Mike 
Outside presence of the jury - -  Ct adv counsel re: hearing at 4:00 
15:01:31 - Judge: Wetherell, Mike 
Jury present and seated as selected 
15:01:48 - Judge: Wetherell, Mike 
Panel sworn by clerk - -  jury instructions 
15:16:35 - State Attorney: Armstrong, Shelley 
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Opening statement 
L 5 : 2 7 : 1 5  - Other: Osterhoudt, William 
Opening statement 
1 5 : 4 1 : 0 4  - Judge: Wetherell, Mike 
Gt releases jury for the weekend - -  admonishes panel 
1 5 : 4 3 : 5 8  - Operator 
Stop recording : 
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08:43:52 - Operator 
Recording: 
08:43:52 - New case 
Newman, Stephen 
08 :44: 36 - Operator 
Stop recording: 
09:05:34 - Operator 
Recording: 
09:05:34 - Record 
Newman, Stephen 
09:05:35 - Judge: Wetherell, Mike 
Outside presence of the jury - -  jury instructions provided t 
o counsel 
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d9:07:48 - Judge: Wetherell, Mike 
Jury present and seated as sworn 
09:08:25 - State Attorney: Armstrong, Shelley 
Calls Gretchan Heller, sworn - D-X 
09:09:57 - State Attorney: Armstrong, Shelley 
Incidence surrounding events in this case 
09:12:14 - Other: Heller, Gretchan 
Free iPod posted on Craig's list - -  replied to posting 
09:15:38 - Other: Heller, Gretchan 
Series of e-mails between witness and defendant 
09:15:41 - Pers. Attorney: Osterhoudt, William 
Objection 
09:15:45 - State Attorney: Armstrong, Shelley 
Response 
09:15:49 - Judge: Wetherell, Mike 
Overruled 
09:19:21 - Other: Heller, Gretchan 
Left house at 10:30 p.m. to obtain free iPod from porta podd 
y in McDevitt 
09:20:00 - Other: Heller, Gretchan 
park--observed SUV in park with headlights on, pulled into p 
ark side of park 
09:21:03 - Other: Heller, Gretchan 
to try to obtain license plate of vehicle, headlights then t 
urned off , not 
09:21:38 - Other: Heller, Gretchan 
able to obtain license plate, went to parking lot of Alberts 
on's and called 
09:22:15 - Other: Heller, Gretchan 
police - -  identifies State's 1, 2, 3 - -  aria1 / photo of veh 
icle 
09:23:37 - State Attorney: Armstrong, Shelley 
Moves - -  1, 2 & 3 - -  no objection - -  Ct admits 
09:29:42 - Pers. Attorney: Osterhoudt, William 
Cross-examination 
09:35:31 - State Attorney: Armstrong, Shelley 
Objection 
09:35:46 - Pers. Attorney: Osterhoudt, William 
Response 
09:35:48 - Judge: Wetherell, Mike 
Overruled 
09:44:45 - State Attorney: Armstrong, Shelley 
Objection 
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09:44:50 - Pers. Attorney: Osterhoudt, William 
Response 
09:45:23 - Judge: Wetherell, Mike 
Ct will allow 
09:47:02 - State Attorney: Armstrong, Shelley 
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Redirect examination 
09:47:30 - Other: Heller, Gretchan 
Steps down and excused 
09:47:38 - State Attorney: Armstrong, Shelley 
Call Officer Cory Bammert, sworn - D-X 
89:48:43 - Other: Bammert, Cory 
Police officer city of Boise, describes work clothing/vehicl 
e 
09:49:22 - Other: Bammert, Cory 
Training and experience 
09:52:24 - Other: Bammert, Cory 
Responded to call on the evening in question 
09:54:05 - Pers. Attorney: Osterhoudt, William 
Objection 
09:54:08 - Judge: Wetherell, Mike 
Overruled 
09:56:47 - Other: Bammert, Cory 
Arrived at McDevitt sports complex--stoplighted vehicle, two 
backup officers 
09:57:26 - Other: Bammert, Cory 
responded to scene, officer approached passenger side approa 
ch 
09:58:12 - Other: Bammert, Cory 
Identifies def for the record 
09:58:19 - Pers. Attorney: Osterhoudt, William 
Stipulates to identification of defendant 
09:58:31 - Other: Bammert, Cory 
Def wearing black stocking cap, regular clothing, black ski 
cloves on 
09:59:04 - Other: Bammert, Cory 
passenger seat - -  incident July - -  weather warm, arrested de 
f, searched 
09:59:37 - Other: Bammert, Cory 
vehicle - found pelt gun, gloves, knife, labtop computer, pe 
ices of paper 
10:00:02 - Other: Bammert, Cory 
with itentiary and license plate numbers 
10:00:19 - Other: Bammert, Cory 
Conversation recorded between officer and defendant 
10:00:33 - Judge: Wetherell, Mike 
Def taken to jail for carrying concealed weapon and being in 
the park after 
10:00:54 - Judge: Wetherell, Mike 
dark 
10:01:01 - Other: Bammert, Cory 
CIA called - -  CSS Norman booked property into evidence 
10:01:51 - Other: Bammert, Cory 
4, 5, & 6 identified by Officer 
J0:02:49 - Other: Bammert, Cory 
State's 33 identified 
20:03:15 - State Attorney: Armstrong, Shelley 
Moves - -  no objection 
10:03:26 - Judge: Wetherell, Mike 
State's 4, 5, 6 and 33 admitted 
10:05:37 - Other: Bammert, Cory 
Identifies location for the record 
10:06:48 - State Attorney: Armstrong, Shelley 
State's 8 and 10 identified by witness 
10:07:34 - State Attorney: Armstrong, Shelley 
Moves - -  no objection - -  Gt admits 8 & 10 
10:07:49 - Other: Bammert, Cory 
Identifies 7, 9, 11, 12 
20:09:06 - State Attorney: Armstrong, Shelley 
Moves - -  no objection - -  Ct admits 7, 9, 11 
10:10:47 - Other: Bammert, Cory 
Adv'd by def wearing ski cap because his hair was missed up 
10:11:19 - Other: Bammert, Cory 
Identifies State's 14 
10:11:35 - State Attorney: Armstrong, Shelley 
Moves - -  no objection - -  Ct admits 14 
10:11:45 - State Attorney: Armstrong, Shelley 
Publishes 14 
10:12:03 - Judge: Wetherell, Mike 
Counsel stip to no real time transcription of CD 
10:17:54 - Judge: Wetherell, Mike 
Outside presence of the jury re: trial scheduling--recess 
10:19:15 - Operator 
Stop recording: 
10:39:51 - Operator 
Recording: 
10:39:51 - Record 
Newman, Stephen 
10:39:59 - Judge: Wetherell, Mike 
Outside presence of the jury 
10:40:08 - State Attorney: Armstrong, Shelley 
Wishes to reopen 
10:40:15 - Judge: Wetherell, Mike 
Ct notes cross-examination has not started and will allow 
10:41:29 - Judge: Wetherell, Mike 
Jury present and seated as sworn 
10:41:41 - Judge: Wetherell, Mike 
ct notes for the record - -  state will ask additional questio 
ns 
10:41:55 - State Attorney: Armstrong, Shelley 
Direct examination cont'd - -  moves 15 - -  no obj - admitted 
10:43:26 - State Attorney: Armstrong, Shelley 
Page 4 
Session: Wethere1107140 
- State's 15 published for the jury 
10:52:27 - Pers. Attorney: Osterhoudt, William 
Gross-examination 
11:05:48 - State Attorney: Armstrong, Shelley 
Moves 10 - -  no objection - -  Ct notes 10 previously admitted 
11:06:03 - State Attorney: Armstrong, Shelley 
State's 13 identified by witness 
11:06:34 - State Attorney: Armstrong, ~helley 
Moves - -  objection improper redirect 
11:06:56 - Judge: Wetherell, Mike 
Ct admits 13 
11:07:27 - Pers. Attorney: Osterhoudt, William 
Recross examination 
11:08:03 - Other: Bammert, Cory 
Steps down and excused 
11:08:11 - State Attorney: Armstrong, Shelley 
Calls Detective Brian Lee, sworn - D-X - -  crimes against per 
son investigator 
11:09:49 - Other: Lee, Brian 
Obtain search warrant and provided to forsenic testing 
11:10:11 - Other: Lee, Brian 
Chain of evidence 
11:11:57 - Pers. Attorney: Osterhoudt, William 
No questions 
11:12:01 - Other: Lee, Brian 
Steps down - -  subject to being recalled 
11:12:09 - State Attorney: Armstrong, Shelley 
Calls Don Lukasik, Detective Ada County Sheriff's office 
11:13:28 - Other: Lee, Brian 
Forsenic labratory - -  training and experience--certified thr 
ough FBI as well 
11:25:20 - Other: Lee, Brian 
Procedure used to analyze computer 
11:25:46 - Other: Lee, Brian 
Identifies State's 16 and 17 
11:26:55 - Pers. Attorney: Parnes, Andrew 
No objection 
11:27:09 - Judge: Wetherell, Mike 
Ct admits 16 and 17 
11:27:15 - State Attorney: Armstrong, Shelley 
Wishes to publish 
11:27:23 - Judge: Wetherell, Mike 
Counsel approach - -  discussion off the record 
11:29:18 - Judge: Wetherell, Mike 
Ct instructs the jury re: viewing of exhibits 
11:36:12 - State Attorney: Armstrong, Shelley 
Publishes 16 an 17 
11:49:22 - Judge: Wetherell, Mike 
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Ct admonishes jury - -  noon recess 
11:50:15 - Judge: Wetherell, Mike 
Ct notes for the record officer on direct not asked about Ex 
hibit 13 
11:50:41 - Judge: Wetherell, Nike 
Exhibit 13 still admitted 
11:50:55 - Operator 
Stop recording : 
13:30:24 - Operator 
Recording: 
13:30:24 - Record 
Newman, Stephen 
13:30:31 - Judge: Wetherell, Mike 
Outside presences of the jury 
13:30:46 - Pers. Attorney: Osterhoudt, William 
Scheduling of witnesses 
13:36:53 - Judge: Wetherell, Nike 
Jury present and seated as sworn 
13:37:00 - State Attorney: Armstrong, Shelley 
Direct examination continued 
13:41:57 - Other: Lee, Brian 
Identifies State's 18 
13:42:40 - State Attorney: Armstrong, Shelley 
Moves - -  no objection - -  admitted for illustrative purposes 
13:50:15 - Other: Lee, Brian 
Time list for e-mails re: Craig's list 
13:53:56 - Other: Lee, Brian 
Videos brought up on computer 
13:54:13 - Other: Lee, Brian 
Posting of free iPod 
14:02:41 - Other: Lee, Brian 
Using time line, witnesses advises jury def's e-mails rec'd, 
sent, responses 
14:12:12 - State Attorney: Armstrong, Shelley 
State's 29 & 30 identified by witness 
14:13:09 - State Attorney: Armstrong, Shelley 
Moves - -  not objection 
14:13:25 - Judge: Wetherell, Mike 
Ct admits 29 & 30 
14:21:15 - Other: Lee, Brian 
Identifies 20 through 28 
14:23:08 - State Attorney: Armstrong, Shelley 
Move 20 through 28 
14:23:22 - Judge: Wetherell, Mike 
Counsel approach - -  discussion off the record 
14:24:20 - Judge: Wetherell, Mike 
Ct admits 20 through 28 without objection 
14:28:43 - Pers. Attorney: Parnes, Andrew 
Session: Wetherell07140 Page 7 
Objection 
14 :29: 03 - Judge: Wetherell, Mike 
Sustained 
14:29:13 - State Attorney: Armstrong, Shelley 
Requests jury be permited to read from the monitor 
14:39:43 - Pers. Attorney: Parnes, Andrew 
Requests exhibit be published to the jury 
14:40:14 - Judge: Wetherell, Mike 
Ct adv counsel to publish not have witness read exhibit 
14:41:10 - Judge: Wetherell, Mike 
Counsel approach - -  discussion off the record 
14:41:19 - Judge: Wetherell, Mike 
Gt adv jury State will copy exhibit to allow magnification 
14:42:28 - Other: Lee, Brian 
State's 31 identified by witness 
14:43:57 - State Attorney: Armstrong, Shelley 
Moves 31 - -  no objection - -  admitted 
14:49:00 - Pers. Attorney: Parnes, Andrew 
Objection 
14:49:03 - Judge: Wetherell, Mike 
Sustained 
14:52:41 - Judge: Wetherell, Mike 
Admonishes panel 
14:53:52 - Operator 
Stop recording: 
15:16:46 - Operator 
Recording: 
15:16:46 - Record 
Newman, Stephen 
15:16:58 - Judge: Wetherell, Mike 
15:18:34 - State Attorney: Armstrong, Shelley 
Stipulation to substitute exhibit 27 
15:19:04 - State Attorney: Armstrong, Shelley 
Publishes exhibit 
15:21:47 - Pers. Attorney: Parnes, Andrew 
Cross-examination 
15:46:12 - State Attorney: Armstrong, Shelley 
Objection 
15:46:19 - Judge: Wetherell, Mike 
Ct will allow counsel to continue 
15:48:36 - Pers. Attorney: Parnes, Andrew 
Moves 
15:48:40 - State Attorney: Armstrong, Shelley 
Objection - -  inquires in aid of an objection 
15:49:52 - Judge: Wetherell, Mike 
Ct inquires of defense counsel 
15:50:00 - Judge: Wetherell, Mike 
Counsel approach - -  discussion off the record 
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1'5:51:37 - Judge: Wetherell, Mike 
Ct will allow admissibility of Def C 
16:00:29 - Pers. Attorney: Parnes, Andrew 
Exhibit A identified by witness 
16:05:02 - Pers. Attorney: Parnes, Andrew 
Moves A - -  no objection admitted 
16:05:25 - Other: Lee, Brian 
Identifies B 
L6:05:48 - Pers. Attorney: Parnes, Andrew 
Moves B - -  no obj - -  admitted 
16:15:46 - Pers. Attorney: Parnes, Andrew 
Counsel approach bench - -  discussion off the record 
16:16:57 - Judge: Wetherell, Mike 
Gt admonishes panel re: recess 
16:17:42 - Judge: Wetherell, Mike 
Jury exits - -  outside presence of the jury 
16:17:51 - Judge: Wetherell, Mike 
Ct notes discussion at the bench - -  proposed exhibit not pro 
vided in 
16:18:09 - Judge: Wetherell, Mike 
discovery 
16:18:12 - state Attorney: Armstrong, Shelley 
Objects to exhibits not provided 
16:21:41 - Pers. Attorney: Parnes, Andrew 
Response 
16:22:14 - State Attorney: Armstrong, Shelley 
Argument 
16:29:11 - Judge: Wetherell, Mike 
Discussion re: exhibits 
16:30:05 - Judge: Wetherell, Mike 
Ct will revw case law - -  adv counsel to be present 8:30 in t 
he morning 
16:33:45 - Judge: Wetherell, Mike 
Jury present and seated as sworn - -  Ct releases jury--recon 
vene at 10:OO 
16:36:14 - Operator 
Stop recording: 
Session: Wetherel1071508 Division: DC Courtroom: CR501 
Session Date: 2008/07/15 Session Time: 08:16 
Judge: Wetherell, Mike 
Reporter: Omsberg, Nicole 
Clerk(s) : 
Oatman, Diane 
State Attorney(s1 : 
Armstrong, Shelley 
Guzman, Cathy 
Public Defender(s) : 
Prob. Officer (s) : 
Court interpreter (s) : 
Case ID: 0001 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newrnan, Stephen 
Go-Defendant (s) : 
Pers. Attorney: Osterhoudt, William 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/07/15 
08:17:08 - Operator 
Recording: 
08:17:08 - New case 
Newman, Stephen 
08:18:18 - Operator 
Stop recording : 
08:34:40 - Operator 
Recording: 
08:34:40 - Record 
Newman, Stephen 
08:34:46 - Judge: Wetherell, Mike 
Ct calls case; def present on bond w/counsel 
08:35:34 - Judge: Wetherell, Mike 
Page 1 
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Revw of materials - -  State's position 
08:35:45 - State Attorney: Armstrong, Shelley 
Addresses the Court - -  thanks the Court for additional time 
08:36:21 - Pers. Attorney: Parnes, Andrew 
Apologies to the Court 
08:39:51 - Judge: Wetherell, Mike 
Ct address counsel 
08:39:59 - Pers. Attorney: Parnes, Andrew 
May be completed by noon - -  recess until tomorrow morning 
08:40:25 - State Attorney: Armstrong, Shelley 
Adv's Ct will be submitting proposed instruction 
08:40:48 - Pers. Attorney: Parnes, Andrew 
Proposed instruction as well 
08:40:59 - Judge: Wetherell, Mike 
08:41:25 - Operator 
Stop recording: 
09:58:19 - Operator 
Recording: 
09:58:19 - Record 
Newman, Stephen 
09:59:19 - Judge: Wetherell, Mike 
Ct calls case; def present on bond wfcounsel 
09:59:33 - State Attorney: Armstrong, Shelley 
Wishes to put time line back up 
09:59:42 - Judge: Wetherell, Mike 
Ct allows 
09:59:45 - Judge: Wetherell, Mike 
Ct adv bailiff to bring in the jury 
10:01:44 - Judge: Wetherell, Mike 
Jury present and seated as sworn - -  Ct adv jury re: scheduling of trial 
10:02:11 - Pers. Attorney: Parnes, Andrew 
Counsel approach - -  discuss off the record 
10:02:28 - Judge: Wetherell, Mike 
Ct notes not expert but regularly scheduled witness to testify tomorrow 
10:02:55 - Pers. Attorney: Parnes, Andrew 
Cross-examination of Detective Lukasik - -  Ct adv witness still under 
oath 
10:07:02 - Other: Lukasik, Detective 
Identifies Def F, moves - -  no objection 
10:07:16 - Judge: Wetherell, Mike 
Ct admits Def F 
10:08:38 - Other: Lukasik, Detective 
Identifies Def E 
10:11:25 - Other: Lukasik, Detective 
Identifies G 
10:11:32 - Pers. Attorney: Parnes, Andrew 
Moves 
10:11:36 - State Attorney: Armstrong, Shelley 
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Inquires in aid of an objection 
10:12:19 - Pers. Attorney: Parnes, Andrew 
Contls cross-examination 
10:14:11 - Pers. Attorney: Parnes, Andrew 
Moves G 
L0:14:16 - State Attorney: Armstrong, Shelley 
Objection - -  exhibit not accurate 
10:14:34 - Judge: Wetherell, Mike 
Notes objection valid - -  lay additional foundation 
10:17:58 - Pers. Attorney: Parnes, Andrew 
Moves G 
10:J8:02 - State Attorney: Armstrong, Shelley 
Wishes to view exhibit 
10:19:46 - State Attorney: Armstrong, Shelley 
No objection 
10:19:49 - Judge: Wetherell, Mike 
Ct admits Exhibit G 
10:26:53 - State Attorney: Armstrong, Shelley 
Redirect examination 
10:43:11 - Pers. Attorney: Parnes, Andrew 
Recross examination 
10:46:51 - Other: Lukasik, Detective 
Steps down - -  subject to being recalled - -  may remain in courtroom 
10:47:33 - State Attorney: Armstrong, Shelley 
Inquires as to admission of exhibits 
10:47:41 - Judge: Wetherell, Mike 
Ct adv 19 and 32 not admitted 
10:47:53 - State Attorney: Armstrong, Shelley 
Moves 19 
10:48:06 - Pers. Attorney: Parnes, Andrew 
No obj 
10:48:08 - Judge: Wetherell, Mike 
State's 19 admitted 
10:48:36 - State Attorney: Armstrong, Shelley 
State rests 
10:48:39 - Judge: Wetherell, Mike 
Ct admonishes panel recess 
10:49:43 - Judge: Wetherell, Mike 
Outside presence of the jury - -  Ct notes State's 12 not admitted 
10:50:06 - Pers. Attorney: Osterhoudt, William 
Moves to dismiss 
10:50:39 - State Attorney: Armstrong, Shelley 
No response 
10:50:42 - Judge: Wetherell, Mike 
Ct denies motion for judgment of acquittal 
10:53:36 - Judge: Wetherell, Mike 
Ct adv def re: right to testifyfnot testify 
10:55:28 - Judge: Wetherell, Mike 
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Recess 20 minutes 
10:55:40 - Operator 
Stop recording: 
11:16:01 - Operator 
Recording: 
11:16:01 - Record 
Neman, Stephen 
11:16:01 - Judge: Wetherell, Mike 
Jury present and seated as sworn 
11:16:22 - Pers. Attorney: Osterhoudt, William 
Calls Brett Wilson, sworn - D-X - -  friend of defendant 
P1:23:14 - State Attorney: Armstrong, Shelley 
Objection 
11:23:21 - Pers. Attorney: Osterhoudt, William 
Response 
11:23:23 - Judge: Wetherell, Mike 
Ct notes no specific incidences 
11:25:39 - State Attorney: Armstrong, Shelley 
Requests hearing outside jury's presence 
11:25:49 - Judge: Wetherell, Mike 
Ct admonishes and excuses jury 
11:26:22 - State Attorney: Armstrong, Shelley 
Requests permission to cross-examine witness re: prior conviction in 
1998 
11:28:14 - State Attorney: Armstrong, Shelley 
Outsides facts and circumstances of prior conviction 
11:31:51 - Pers. Attorney: Osterhoudt, William 
Response 
11:37:48 - State Attorney: Armstrong, Shelley 
Rebuttal 
11:38:42 - Pers. Attorney: Osterhoudt, William 
Response 
11:38:47 - Judge: Wetherell, Mike 
Counsels' knowledge prior convictions - -  wishes he had oppportunity to 
r e w  
11:39:41 - Judge: Wetherell, Mike 
issue before trial - -  when defense puts on character witness' - -  peace 
and 
11:40:17 - Judge: Wetherell, Mike 
passive, State allowed to limited cross-examine w/ref to prior arrest 
11:41:13 - Pers. Attorney: Osterhoudt, William 
Obj to sexual misconduct 
11:41:49 - Judge: Wetherell, Mike 
Ct will allow in appropriate contact with 14yr old 
11:43:21 - Judge: Wetherell, Mike 
Discussion between defense counsel and ct re: rape video 
11:47:17 - State Attorney: Armstrong, Shelley 
Clarifies Ct's ruling 
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11:47:31 - Judge: Wetherell, Mike 
Advls bailiff to bring jury into the courtroom 
11:48:42 - Judge: Wetherell, Mike 
Jury present seated as sworn 
11:48:54 - State Attorney: Armstrong, Shelley 
Cross-examination of Brett Wilson 
11:53:41 - Pers. Attorney: Osterhoudt, William 
Redirect examination 
11:58:17 - State Attorney: Armstrong, Shelley 
Objection 
11:59:31 - Other: Wilson, Brett 
Steps down 
11359345 - Pers. Attorney: Osterhoudt, William 
Calls Marisa Wilson, sworn - -  direct examination 
12:03:01 - State Attorney: Armstrong, Shelley 
Cross-examination 
12:05:11 - Pers. Attorney: Osterhoudt, William 
Objection to implication of gun being a firearm 
12:05:55 - Judge: Wetherell, Mike 
Ct has counsel approach - -  discussion off the record 
12:07:25 - Other: Wilson, Marlsa 
Steps down and excused 
12:07:31 - Judge: Wetherell, Mike 
Ct admonishes and release jury until tomorrow at 9:00 
12:08:47 - Judge: Wetherell, Mike 
Outside presence of the jury - -  Ct notes for the record discussion at 
the 
12:09:02 - Judge: Wetherell, Mike 
bench 
12:14:42 - Operator 
Stop recording : 
Session: Wetherel1071608 Division: DC Courtroom: CR501 
Session Date: 2008/07/16 Session Time: 0 8 : 3 8  
Judge: Wetherell, Mike 
Reporter: Omsberg, Nicole 
Clerk (s) :
Oatman, Diane 
State Attorney(s) : 
Arms t rong , Shelley 
Guzman, Cathy 
Public Defender(s1 : 
Prob. Officer(s) : 
Court interpreter (s) : 
Case ID: 0001 
Case number: KO701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: Osterhoudt, William 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/07/16 
09:00:40 - Operator 
Recording : 
09:00:40 - New case 
Newman, Stephen 
09:00:58 - Judge: Wetherell, Mike 
Jury present and seated as sworn 
09:01:07 - Pers. Attorney: Osterhoudt, William 
Calls Johanna Mattox, sworn - -  D-X 
09:03:18 - State Attorney: Armstrong, Shelley 
Objection - -  leading 
09:03:29 - Pers. Attorney: Osterhoudt, William 
Will rephrase 





Meeting people via internet - -  sexual fantasies 
%09:06:36 - State Attorney: Armstrong, Shelley 
Objection 
09:06:39 - Judge: Wetherell, Mike 
Sustained 
09:07:25 - Other: Mattox, Johanna 
Encounters w/people met on the internet 
09:07:54 - State Attorney: Armstrong, Shelley 
Objection 
09:07:59 - Judge: Wetherell, Mike 
Sustained 
09:08:10 - Other: Mattox, Johanna 
Met def's on internet through Craig's list 
09:12:42 - State Attorney: Armstrong, Shelley 
Objection 
09:12:45 - Judge: Wetherell, Mike 
Sustained 
09:12:48 - Other: Mattox, Johanna 
Roll playing for defendant 
09:18:21 - State Attorney: Armstrong, Shelley 
Cross-examination 
09:19:53 - Pers. Attorney: Osterhoudt, Mllliam 
Objection 
09:19:56 - Judge: Wetherell, Mike 
Sustained 
09:21:21 - Pers. Attorney: Osterhoudt, William 
Objection 
09:21:23 - Judge: Wetherell, Mike 
Sustained 
09:23:14 - Pers. Attorney: Osterhoudt, William 
Objection 
09:23:18 - Judge: Wetherell, Mike 
Ct allows; 
09:29:01 - Pers. Attorney: Osterhoudt, William 
Objection 
09:29:04 - Judge: Wetherell, Mike 
Sustained 
09:31:37 - Other: Mattox, Johanna 
Steps down and excused 
09:31:53 - Pers. Attorney: Osterhoudt, William 
Rests 
09:32:02 - Judge: Wetherell, Mike 
Ct notes defense rests - -  admonishes panel 
09:33:01 - Judge: Wetherell, Mike 
Outside presence of the jury 
09:33:09 - State Attorney: Armstrong, Shelley 
No rebuttal witnesses 
09:33:20 - Judge: Wetherell, Mike 
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Discussion re: jury instructions 
-09:33:27 - Pers. Attorney: Osterhoudt, William 
Rule 29 motion 
09:59:43 - Judge: Wetherell, Mike 
Discussion re: scheduling 
10:00:16 - Operator 
Stop recording: 
10:22:51 - Operator 
Recording: 
10:22:51 - Record 
Newman, Stephen 
10:22:57 - Judge: Wetherell, Mike 
Outside presence of the jury 
10:23:21 - Judge: Wetherell, Mike 
10:23:26 - Judge: Wetherell, Mike 
Counsel approach - -  discussion off the recrod 
10:26:02 - Judge: Wetherell, Mike 
Jury present and seated as sworn 
10:26:09 - Judge: Wetherell, Mike 
Ct instructs the jury 
10:33:25 - State Attorney: Armstrong, Shelley 
Closing argument 
10:56:57 - Pers. Attorney: Parnes, Andrew 
Closing argument 
ll:31:17 - State Attorney: Armstrong, Shelley 
Objection 
11:31:20 - Judge: Wetherell, Mike 
Sustained 
11:34:18 - State Attorney: Armstrong, Shelley 
Rebuttal 
11:46:22 - Judge: Wetherell, Mike 
Closing instructions 
11:51:57 - Judge: Wetherell, Mike 
Ct select alternate No. 3 - -  bailiff sworn 
11:53:17 - Judge: Wetherell, Mike 
Jury exits for deliberations 
11:55:05 - Operator 
Stop recording: 
15:13:00 - Operator 
Recording: 
15:13:00 - Record 
Newman, Stephen 
15:13:03 - Judge: Wetherell, Mike 
Ct recalls case; def present on bond wfcounsel--jury has reached a 
verdict 
15:13:23 - Judge: Wetherell, Mike 
Ct adv bailiff to bring in the jury 




Jury present seated as sworn - -  
-15:14:49 - Judge: Wetherell, M ~ k e  
Clerk reads verdict - -  jury finds def gg of attempted rape 
15:16:26 - Judge: Wetherell, Mike 
Clerk polls jury - -  all concur 
15:19:01 - Judge: Wetherell, Mike 
Ct orders PSI--psychosexual eval--Sept 5 at 9:OO sentencing 
15:19:29 - Judge: Wetherell, Mike 
Ct adv counsel re: Estrada waiver 
15:19:51 - Judge: Wetherell, Mike 
Ct thanks and excuses Iury 
15:20:36 - Judge: Wetherell, Mike 
Ct revokes bond - -  custody pending sentencing 
15:20:49 - Pers. Attorney: Osterhoudt, William 
Argument re: revoking bond 
15:22:08 - State Attorney: Armstrong, Shelley 
Response 
15:22:54 - Judge: Wetherell, Mike 
Ct notes def convictced of serious felony - -  revokes bond--def to be 
held 
15:23:16 - Judge: Wetherell, Mike 
without bond pending sentencing 
15:24:55 - Pers. Attorney: Osterhoudt, William 
Inquires re: motion for new trial 
15:25:04 - Judge: Wetherell, Mike 
Response 
15:25:10 - Operator 
Stop recording : 
FiLED 
P.M. 
IN THE DISTRICT COURT OF TEE FOURTH JUDICLAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR TEE COUNTY OF ADA 
TJ3E STATE OF IDAHO, 
Plaintiff, 1 
) 
vs. 1 Case No. H0701072 
STEPHEN DONALD mWMAN,  ) 
) VERDICT 
Defendant. ) 
We the jury in the above entitled case unanimously find the defendant: (please check only 
one choice). 
Nor Guilty. 
d_ Guilty of Attempted Rape. 
Dated this /'k day of ,2008. -. 
VERDICT - H070 1072 00145 
ANDREW PAmES,  ESQ. QlSB 41 10) 
Attorney at Law 
67 1 First Avenue North 
Post Ofice Box 5988 
Ketchum, Idaho 83340 
Telephone: (208) 726- 10 10 
Facsimile: (208) 726- 1 187 
No. 
kM 
AMorneys for Defendant, 




WILLIAM L. OSTEMOUDT, ESQ. (CBN 43021) 
DOLORES OSTEMOUDT, ESQ. (CBN 215537) 
Law Office of William L. Osterhoudt 
135 Belvedere Street 
San Francisco, CA 94 1 1 7 
Telephone: (4 15) 664-4600 
Facsimile: (4 15) 664-469 1 
13 
14 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 







Judge Mike Wetherell 
1 
THE STATE OD IDAHO, 1 Case No. H0701072 
1 
Plaintiff, 1 DEFENDANT NEWMAN'S 
1 MOTION TO CONTINUE 
v. 1 SENTENCING HEARING 
', 
2 0  
2 1 
24 11 COMES NOW the above named defendant, by and through his attorney of record William 
STEPHEN D. NEWMAN 
Defendant. 
25 It L. Osterhoudt, and requests this Court continue the sentencing hearing in this matter, currently 
26  11 scheduled for September 5,2008, to Thursday, October 16,2008, at 9:OOa.m. 
27 1 1  Good cause exists for this motion, as counsel for the defendant require additional time to 
I I D e f e n d a n t  N e w m a n ' s  M o t i o n  t o  C o n t i n u e  S e n t e n c i n g  H e a r i n g ,  Case  N o .  H070 1 0 7 2 .  1 
2 8 

















1 7  
1 8  










*g!!Z& k!p*%r- kx* 
This motion is based on the pleadings and papers on file in this action and the attached 
&davit of counsel. C o w e l  for the State of Idaho has authorized us to indicate that the State has 
no objection to the foregoing request. 
Date: August 12,2008 
Attorney for the Defendant 








1 2  
I5 I1 OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
WILLIAM L. OSTEWOUDT, ESQ. (CALIFOWIA SBN 043021) 
DOLOWS T. OSTEWOUDT, ESQ. (CALIFOWLA SBN 2 1 5537) 
LAW OFFICES OF WILLIAM QSTERHOUDT 
1 3 5 Belvedere SQeet 
San Frmcisco, CA 94 1 1 7 
Telephone: (41 5) 664-4600 
69 1 
ANDREW PARNES, ESQ. (IDAHO SBN 41 10) 
ATTORNEY AT LAW 
67 1 First Avenue North 
Post Office Box 5988 
Ketchum, Idaho 83340 
Telephone: (208) 726- 10 10 
Facsimile: (208) 726- 1 1 87 
Attorneys for Defendant, 
STEPHEN D. NEWMAN 
13 
1 4  
) Case No. 110701072 
1 
IN THE DISTRiCT COURT OF THE FOURTH JUDICIAL DISTIUCT 
1.8 




) DECLARATION OF WILLIAM L. 
VS. ) OSTERHOUDT IN SUPPORT OF 
) MOTION TO CONTINUE SENTENCING 




2 3  
26 11 the Ninth and Second Circuits. I have been admitted, pro hac vice, to practice before 
I, William L. Osterhoudt, declare as follows: 
2 5 
27 11 this Court in representing defendant Stephen D. Newman in the above-captioned case. 
1. I am an attorney admitted to practice before the state and federal courts of the State of 
California, the United States Supreme Court, the United States Courts of Appeals for 
28 I1 I respectfully submit this declaration in support of a motion to continue sentencing in 
I I Declaration of William L. Osterhoudt in Support of Motion to Continue Sentencing [H0701072]  
II this case. I submit this declaration on my own behalf and that of my co-counsel in this 
matter, Andrew Pmes,  of Ketchurn, Idaho, 
/I 2. On July 11, 2008 jury trial commenced in this matter. On July 16, 2008, the jury 
returned its verdict, finding defendant N e m a n  guilty of attempted rape, in violation 
of Idaho Code Section 18-6101, 306. Defendant Newman was remanded to the 
custody of the Ada County Sheriff on that date. 
1 1  3. Sentencing is presently set for September 5 ,  2008. Counsel for the defendant have 
11 been, and are currently, in the process of preparing for this hearing. There are issues 
lo 1) pertinent to sentencing, however, which the defense must bring to the Court's 
I1 1 1  attention, and which require additional time to prepare. 
I4  11 Armstrong, who stated that the State does not oppose this motion to continue the 
12 
13 
l5 I/ sentencing hearing in this matter. 
4. Counsel for the defendant called the attorney for the State of Idaho, Shelley 
5. Based on the foregoing, defense counsel respectfully move the Court to grant a 
1 7  
II sentencing for a period of six weeks, to on or about October 16,2008. This will enable 
18 
20 11 counsel to prepare for the matter. We appreciate the Court's consideration of this 
reasonable continuance of the sentencing date to allow for adequate preparation. If 
convenient to the Court's calendar and to the prosecutor, we ask the Court to continue 







































I declare under p d t y  of perjury that all matters asserted in this declaration are true 
and correct to the best of my knowledge and belief. As to those matters asserted upon belief, 
1 believe them to be me. 
Executed this 12" Day of August, 2008 at San Francisco, California. 
Declaration of William L. Osterhoudt in Support of Motion to Continue Sentencing 
[ H 0 7 0 1 0 7 2 ]  
3 
003 50 
PROOF OF SERVICE 
1, the undersigned, declare as follows: 
I am employed in the City and County of San Francisco, State of California. I 
6 
7 
am over the age of eighteen (1 8) and am not a party to this action. My business 
address is 135 Belvedere Street, San Francisco, California 941 17. 
8 
9 On the date set forth below, I served the document entitled, 'Defendant 
In 
I 1 
DATED: August 12,2008 
Newman's Motion to Continue Sentencing Hearing' on Shelley W. Armstrong, 
Ada County Prosecutor's Office, via U.S. mail. 
12 
1.3 I declare under penalty of perjury that the foregoing is true and correct. 
OSTERHDUDT 
A.M ANDmW P A W S ,  ESQ. (ISB 4 1 10) -- 
Attorney at Law 
67 1 First Avenue North . 
Post Ofice Box 5988 
Ketchu~n, Idaho 83 340 
Telephone; (208) 726- 1 0 10 
Facsimile: (208) 726- 1 1 87 
WILLIAM L. OSTERtiOUDT, ESQ. (cll3N 43021) 
DOLORES OSTERI3OIJDT, ESQ. (CBN 2 1 55127) 
Law Office of William L. Osterhoucft 
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1 
Attorneys for Defendant, 
STEPHEN N1E3WMAN 
Plainti fl, 1 P>EFElWANT NEWMAN'S 
1 MOTION TO CONTXNUE 
v. ) SENTENCZNG; DECLARATION 
) Oli' COUNSEL L, SUPPORT 
STEPIIEN D. NEWMAN ) 
) 
Defendant, 1 Date: October 10,20052 
) 'Sitne: 9:30 a.m. 
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Refendant  N e w m a n ' s  M o r i n n  t a  Contfnr tr  ~r*tttrCtE;ng; ~ e i t a r a r t o n  of  Crrurlsel i n  
Suppor t ,  C a s e  No.  1.1070 1072, 
I 
4 1 / 0 10 1, 106. The Defendant war rn~~irndrd to hi: custody of thc Ada County Sheriff' 
1 
2 
On or about July 16, 2008, IIeI'endant Stephen D, Ncwmail was convicted 
/I September 5,2008. Following the Defcnd~nt's conviction, the Court directed him to 
5 
C, 
3 ,  
on that date, and remains in custody. A senmcing hearing was originally set for 





II consideration to the Defendant's options in this regard. In this endeavor they sought 
submit to a psyohosexual evaluatioi~ by nn approved evaluator. While cognizant that 
failure to submit to such an evrrluat.ion t:ould not be held against Defendant at 
12 
13 
lhsentencing due to Fifth h e n h e n t  considerations, Defendant and his counsel were 
desirous of complying with the Court's directive and gave careful and detailed 
, ., 11 Newman during the pre-trial phwe of  this cnsc, but who was not called as a defense 
15 
16 
the assistance of an eminent psychiat-rist, Dr. Arturo Silvg, who had examined Mr. 
11 In early August 2008, it became clear to counsel that the issues involved in 
19 
20 
their decision regarding a psychosexual evaluation could not be completely resolved 
2 3 
witness at trial. Dr. Silva's extensive qtcnlifications werc provided to the District 
Attorney prior to trial. 
11 in time for the sentencing then scheduled fw September 5, 2008. According1 y, on 
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Defendant N e w m u n ' s  M o i l ~ ~  to C'orttltrwe ~ c i r r a o l n ~ ;  Dectarurion of Counsel  i n  
Support ,  Cast3 No. ).I070 1072.  
2 
August 12,2008, counsel for Mr. Newmail filed a motion, unopposed by the District 
Attorney, to continue sentencing until O~taber 16, 2008. In his Declaration in 
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wcre important sentencing issues that had yet to be resolved, and that further time 
was necesssry in counsel's judgment. Sllortly thereafter the Court issued its order 
continuing Mr. Neman's  sen~ncing to Octc>br 17,2008, at 1 :OQpm. 
Meanwhile, while moving to caniinue, counsel, concluded that a pqychasexuaX 
evaluation would likely assist the C<jut?. m.td the pa&ies in considering and wiving at 
an appropriate sentence. Accordingly, on August 12, 2008 we referred the case to 
Dr. John W. Morgan, of  Cddwell, ldeho for such an evaluation. Mr. Newman's coc 
counsel, Andrew Pames, provided I>r. Morgan with case materials to assist him in 
his evaluation. Because of Dr. hllorgrtt~'~ busy schedule it was some time before he 
was actually able to see end eval\mte Mr. Newman at the Ada County Jail. 
Eventually Dr. Morgan was able to see Mr. Newman and conduct tcsting, on August 
2 1 and August 28,2008. 
Following these interviews there wcre considerable delays, which counsel 
amibuted to Dr. Morgan's busy schedule, in obtaining a report concerning his 
evaluation of the defendant. On or about September 24, 2008, following repeated 
inquiries from counsel, Dr. Morgan provided an initial report to Attorney Pariles, 
which was made available to undersigncd counsel on the same day. This report, 
while we felt it could assist the sentencing court in significant ways in determining a 
proper disposition of  the case, did wntnin what defense counsel regarded as some 
inadvertent fa~tual errors that might nffkct the ultimate evaluation. Moreavcr, the 
----------- ...-,-------..- -------- --- .. ww-..-,.-, -". . - w ".....,----- 
Defendant N e w m a n ' s  M o t i o n  to  Corttl?rue Scnicncfng; Declaration of Counsel  i n  




report indicatd that Dr. Mor&an had relied hoavily on the Static 99 testing 





could be nssured that any report provided t.a the Court was accurate and complete, 
ccfi~inly wi&ly recognizcxl and vprov~d ,  sl~ould be aupented and supported by 
other procedures, such as the Sorag testing ingtmxment, to klly evaluate the risk that 
0 
and h e  from factual errors to the gret~i~est. extent possible. I 
a defendant might reoffend in the future. Counsel felt strongly that it was 
incumbent upon thcrn to discuss all of  these ccmcerns with Dr. Morgan so that they 
Therefore?, counsel far Mr. Mttwmzan embarked upon a long course of 
amempting to reach Dr. Morgan. Between September 25,2888 and October 6,2008 
counsel repeatedly called Dr. Morgan's office number at Aztlan Counseling md 1 
Testing Services and his cell phone nilnrber, which he had provided to Attorney 
Yarnes. During this two week period counsel attempted to contact Dr. Morgan on 
nearly a daily basis, and simetirnes t;everul tirnes a day and undersigned counsel sent 
the Doctor a letter expressing urgent need to discuss aspects of his report via 
facsimile. All of these attempts ta contact Dr. Morgan were completely unavailing. I 
Finally, on Monday, Ootobor 6, 2008, Mr. Pmes heard from Dr. Morgan's 
office that the Doctor was, and had bccn i l l  arld had been out of his office for a 
lengthy period, and that this was the mason he had not been able to respond to our 
efforts to reach him. Upon calling Dr. Morgan's oE~ce after receiving this I ---- -. - - - . - - - . . - ----- 
Deferndant Ivewmarr's Mot lon  t o  Carttlnuc Scntertclng;  D e c l a r a t i o n  of Counsel  in 
Suppor t ,  Cave No. H070 1072. I 








information, we were told that tllc i>octw's medical condition was such that he 
would not be available for discussions or to appear in any judicial proceeding until 
after the first of Noveinber 2008. On lhe rnorning of October 9, 2008, counscl 
received written cnnfimntion of this, al?pet\ded to this memora~ldurn. 
While these events were unfolding tho defendant and his counsel have been 
repuaticln and relevant history. They have provided extensive academic records and 
12 
9 
1 0  
11 accompIishments, and numerous charilc:lrr letters submi~od by persons who have 
13 I 
officer with extensive docwnenfution co~iceming the defendant's character, 
l4 I/ known the defendant for a long period clf'timo. Defendant Newman has voluntarily 
\ 
I S  llsubmified to an extensive interview by the pre-sentence investigator and has I 
11 a sentencing proceeding. At our request, Dr. Silva bas continued lo evaluate the 1 
3 6 




z 4  llpsychosexual evaluation. To the extent that Dr. Silva would qualify or even critique I 
defendant from a psychosexual sundpint, using what he regards as appropriate 
diamostic instruments. While this t~nalysis has been very helpful to us, the 
2 2 
2 3 
unavailability of Dr. Morgm is  n serious obstacle to a full and cornplele 
,, 1) for him to do so while Dr. Morgan i s  [rnavnilable to address directly his evaluation I 
25 
2 6 
2H 1 / /and methodology. I 
Dr. Morgan's protocol and analysis, it would be unfair and ultimately undesii.able 
- -.A --- -.-*" -,.-.--. ..-....--- -- .-...--- - -... , ,- 
Defendnnr Newman's  Mor ton  f o  C o n t i n u e  ~ e r t t e n c i n i ;  D e c l a r n f l c ~ n  of CJounsel I< 
S u p p o r t ,  Case No. H0701072. 
5 
003.56 
I I Under these circwnstmcos, we respecthlly submit that, u short continuance of 
I I Mr. Newman's sentencing hearing5 is appropriate. In taking this position, we 
\I1 recognize that the matter should not be unduly delayed and fully respect the 
I I prosecutor's position that it should nmvc forward as quickly as possible. We believe 
I l the facts demonsbate, however, that the defense has not been dilatory md that we 
I I are deeply committed M complete coirpcmtic~n in the sentencing proceeding. Dr. 1 
I I ~ o r ~ a n  will not be available for frrthcr consultation, or to testify for any party, until I 
at least the first week of November. His further input would seem essential in a 
mHtter of such groat importance. Dr. Silvn would also be available to testify, if' 
Ilnecessary, during November, if the Court grants a colitimrance until that time. I 
Therefore, Defendant Newman respecttilily requests that the Court continue his 
I I sentencing hearing &om the presently sd~eduled date of October 17, 2008, until a 11 date convenient to the Court and counsel for the State during November 2008. I 
ltespectfylly submitted, I 
WlLLIAM L. O S T E R E - X ~ ,  ESQ. 
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De,fendant N e w m r i k ' s  AlrrtIon 10 C ' ~ n l l n u ~  ,Yetrfe,rcing; Declarat ion o j  Cotrnsel I t t  
Support ,  Case No. I4070 1072. 
h 
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I .  I am an attorney Rdmitted to practice before the state and federal courts of 
the State of California, the lJni ted Stukts Supreme Court, the United States 
Courtr; of Appeals f'ox the Ni~~th and Second Circuits. 1 have been 
ndmined, pro hac vice, to practice before this Coun in representing 
defendant Stephen D. Newman in the above-captioned case. 1 respectfully 
submit this declaration in support of a motion to continue sentencing in 
this case. 1 submit this declaratio~~ on my own behalf and that of my co- 
counsel in this mat-r, Andrew Parnc?s+ of Ketchurn, Idaho. 
IN SUPPORT OF MOTlON TO CONrrlNUE SENTENCING I-EEARING 
2. On July 1 1, 2008 jury trial ct3mrnen:nccd in this matter. On July 16, 2008, 
the jury returned its verdict, Atldit~g defendent Newman guilty of 
attelnpted rape, in violatiark of Iduhc) Code Section 18-6101, 306. 
I 
I Defendant Nowman was rema~tded to the custody of ihe Ada County 
I 
I Sheriff on that date. 
moves the Court continue this sc~~tcncing hearing to n date convenient to 
the Court and Cowsel for the State during the month of November 2008. 
2 2 
2 2 3. Sentencing is presently set for Octobcr 17, 2908. Counsel respectfully 
- -- .- - * .... *--..- -- - - - -- ....... - .....-  
Di f f -ndan i  Newman' s  Morlon to  Conrinrrc Setrtcttrirtg; ~ i c & * F a t l o n  o f  Counrr.el irr 




4. The factual basis urlderlying this request is hlly set forth in the attached 
motion to continue, filed herewith. C~ounsal for the defendant respectfully 
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incorporates this factual basis inlo the foregoing Declaration, by 
reference. As to those mutters set forth in Defendant's motion, and 
inoorporated herein, I deolare t11d they truly and accurately reflect the 
efforts made, and even& which ~rurtspired during counsels' attejnpts to 
prepare for sentencing in this matter. 
5.  Defendant Newman waives 11is l-iplxt to be present at the hearing 
scheduled on the Defendant's lnrflion to continue sentencing. The Court 
has allowed defense counsel to appear at this hearing, scheduled for 
October 10,2008 at 9:30 am, telephonicnily . 
1 declare under penalty of perjury thnt all mat:crs asserted in this 
declaration are true and correct to the hrst of my knowledge and belief. As to 
those maltem assertr?d upon belief; 1 believe them to be true. 










,,...,.-,.---- .*-." . . Î.-l-.* *-I 1 -----. ---. 1 *'__. -*- 
5;f;ndani ~ e w k a n ' r  Mot ion ro Coarinur ,Sentl;tteing; Deciarat io,t  o,f Courrsel in  
Support. Case No. W070 1072, 
8 
003.59 
Aztljn Counseling & Testing 
Services, P.A. 
William L, Osrerboudt 
Attrrmey ai f .aw 
Re: Stepheir hcwrr.clm 
This letter tu to ccwfirm thm Dr. John U' Mc3rgnlt wii? kc- :>a1 .-I' th:t  ni.lirle. At rllis fime. 
Dr. Morgan i s  unava?'l:ible duo to nicdicn 1 ~ssucx. ! !c P,I: :  t c  biiclr in tile ~ j f i c e  itje 1.jfst .>i 
November. 
Sl~csufd you havc any qucstjons, plcn~c esl: ZU8-4.L;S-01 6.4. 
?rychomett+jc Testing. Penoitallty. InteUgcnce, M n t d  Status Exsminaeom, Spee~h/'languag~ 
Forensic Evaluations inc?u&g Psychuscxtzal. Uuu~cutic Battery and Oli ld  Custody 
&twictcw <err 1 jit>anl.rl 
,. 
I 




n 11 address is 1 35 Belvedere Street, Sat1 Francisco, California 94 1 1 7. 
1, the undersigned, dwlare as follows: 
G 
7 
I am employed in the City and Cou~~ty of San Francisco, State of California. 1 
am over the age of eighteen (1 8) and am not u party to this aaion. My business 
0 
l o  On the date set forth below, I served the document entitled, 'Defendant 
11 
l a  
Ib IIprm~~ssw@adaweb.net, and facsimilt.: (208) 287-7700; 
Newmsn's Notice of Motion a s d  Motloll to Continue Sentcneing 
Hearing; Declaration of CounreI in  Support on: 
1 3 
14 Shelley W. Armstrong, Ade County Prosecutor's Office, via ornail to 
16 
17 
i e  





I declare under penalty of perjury that the foregoing is true and correct. 
2 7 
2 8 
__I_ l__-_-l._ -.. _ , . - .- ------ - -  a,-*-- .-.--------.--- - - .- *"- 
13e.fendnnf N e w m u n ' s  Mnrt'orr to  Corttr'riue S ~ n l c r r v i t r g ;  Declarat ion of Courrsel ii I 
Suppor t ,  Case No. 1.1070 107 2. 
9 
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Session: Wethere11101008 Division: DC Courtroom: CR508 
Session Date: 2008/10/10 Session Time: 09:23 
Judge: Wetherell, Mike 
Reporter: Lee, Robin 
Clerk(s) : 
Oatman, Diane 






Wittwer, K a i  
Public Defender(s) : 




Court interpreter(s) : 
Case ID: 0001 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: Osterhoudt, William 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/10/10 
09:24:49 - Operator 
Recording: 
09:24:49 - New case 
Newman, Stephen 
09:25:29 - Operator 
Stop recording: 
09:32:35 - Operator 
Recording: 
09:32:35 - Record 
Newman, Stephen 
09:32:36 - Judge: Wetherell, Mike 
Ct calls case; def NOT present 
09:32:57 - Pers. Attorney: Osterhoudt, William 
Present on telephone Mr. Parnes also present 
09:33:10 - Pers. Attorney: Osterhoudt, William 
Motion to continue sentencing 
Ct notes defendant has waives his court appearance 
09:38:50 - Pers. Attorney: Osterhoudt, William 
Concurs 
09:38:54 - State Attorney: Armstrong, Shelley 
Response--wishes materials in order to be prepared for sentencing 
09:41:14 - Judge: Wetherell, Mike 
Ct inquires of counsel 
09:41:21 - Pers. Attorney: Osterhoudt, William 
Response 
09:43:28 - Judge: Wetherell, Mike 
Cont'd inquiry re: length for delay 
09:43:39 - State Attorney: Armstrong, Shelley 
Wishes materials provided to doctors relying upon evaluations 
09:44:22 - Pers. Attorney: Parnes, Andrew 
Advises counsel materials provided to Dr. Silva 
09:45:01 - State Attorney: Armstrong, Shelley 
Inquiry 
09:45:06 - Pers. Attorney: Osterhoudt, William 
One week to provide material 
09:45:21 - Judge: Wetherell, Mike 
Def to provide materials - -  Oct 22 and with regard to Dr. Morgan 
09:46:12 - Judge: Wetherell, Mike 
Ct will grant request - -  sentencing reset for Nov 14 at 9:00 a.m. 






Session:,WetherelllllgOB Division: DC Courtroom: CR503 
Session Date: 2008/11/19 Session Time: 08:49 
Judge 4 Wetherell, Mike 
Reporter: Omsberg, Nicole 
Clerk(s) : 
Oatman, Diane 
State Attorney(s) : 
Armstrong, Shelley 
Public Defender(s) : 
Prob. Officer(si: 
Court interpreter (s) : 
Case ID: 0001 
Case number: H0701072 
Plaintiff: 
Plaintiff Attorney: 
Defendant: Newman, Stephen 
Co-Defendant (s) : 
Pers. Attorney: Osterhoudt, William 
State Attorney: Armstrong, Shelley 
Public Defender: 
2008/11/19 
09:02:09 - Operator 
Recording: 
09:02:09 - New case 
Newman, Stephen 
09:02:20 - Judge: Wetherell, Mike 
Ct calls case; def present in custody w/counsel 
09:02:32 - Judge: Wetherell, Mike 
Ct revws file 
09:13:40 - Pers. Attorney: Osterhoudt, William 
Addresses the Court re: material rec'd in PSI 
09:14:22 - Judge: Wetherell, Mike 
Ct notes for the record copies of addendum to PSI copied for counsel 
09:14:40 - Pers. Attorney: Osterhoudt, William 
Addresses issue w/ref to Ashley - -  reqt's correction to PSI 
09:21:32 - Judge: Wetherell, Mike 
Ct notes correction to PSI 
09:21:45 - Pers. Attorney: Parnes, Andrew 
No corrections to PSI 
09:22:00 - Pers. Attorney: Osterhoudt, William 
Reference to conviction in California, reduced and dismissed 
09:24:26 - Judge: Wetherell, Mike 
Ct so notes for PSI 




09:9c,5:30 - Pers. Attorney: Osterhoudt, William 
Calls Dr. Arturo ~ilva, forensic psychiatrists, sworn - D-X 
02:28:42 - Other: Silva, Dr. 
~raining/experience 
0 9 : 2 8 : 5 7  - Other: Silva, Dr. 
Conducted examination of def Stephen Newman 
09:34:57 - Other: Silva, Dr. 
Disorders diagnosed 
09:56:12 - Other: Silva, Dr. 
Addresses treatment/interventions 
10:12:27 - State Attorney: Armstrong, Shelley 
Objection 
10:12:32 - Pers. Attorney: Osterhoudt, William 
Will w/draw question 
10:12:42 - Other: Silva, Dr. 
Rec'd effectrve treatment 
10:13:06 - Judge: Wetherell, Mike 
Ct inquires of doctor definition of violence 
10:13:24 - Other: Silva, Dr. 
Response 
10:13:56 - State Attorney: Armstrong, Shelley 
Cross-examination 
10:31:47 - Other: Silva, Dr. 
Steps down and excused 
10:31:52 - Judge: Wetherell, Mike 
Recess 
10:31:59 - Operator 
Stop recording : 
10:44.43 - Operator 
Recording: 
10:44:43 - Record 
Newman, Stephen 
10:44:54 - Judge: Wetherell, Mike 
Counsel adv Ct no further testimony 
10:45:12 - State Attorney: Armstrong, Shelley 
Comments/rec 
10:46:29 - State Attorney: Armstrong, Shelley 
10:47:00 - State Attorney: Armstrong, Shelley 
7+8 for 15yrs 
11:02:16 - Pers. Attorney: Osterhoudt, William 
Comments/rec'd rider / lengthy probation 
11:19:37 - Defendant: Newman, Stephen 
Addresses the Court 
11:20:06 - Pers. Attorney: Osterhoudt, William 
No legal cause 
11:20:13 - Judge: Wetherell, Mike 
Ct sentences def 15 7 1/2 + 7 1/2 CTS 156d DNC\ SAfilpf< 
11:30:42 - Judge: Wetherell, Mike 
Ct programs - -  evals to be provided to Dept of Correction to assist in 
11:31:14 - Judge: Wetherell, Mike 
treatment - -  def to be provided w/rec1d medications; sex offender programs 
11:31:35 - Judge: Wetherell, Mike 
and if deemed necessary programs while on parole 
11:31:46 - Judge: Wetherell, Mike 
Appeal rights 
11:32:36 - Judge: Wetherell, Mike 
Ct will allow counsel to retain PSI material based on counsel's rept of 
11:32:55 - Judge: Wetherell, Mike 
Page 2 
Sessron; Wethereill11908 
appeal to be filed - -  Ct inquires of def 
11 : 3 3  : 0 8 - Defendant : Newman, Stephen 
c No objection to PSI material remaining w/counsel 
ll:33:27 - Operator 
Stop recording: i ; l ) f l  Lk 
Page 3 
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IN TE3E DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 




VS. ) CaseNo.HO701072 
1 
STEPHEN DONALD NEWMAN, ) JUDGMENT OF CONVICTION 




WHEREAS, on this 19th day of November, 2008; this being the time fixed by the Court for 
pronouncing sentence upon the Defendant, the Court noted the presence of the Prosecuting 
Attorney, or his deputy, the Defendant, and William Osterhoudt, counsel for the Defendant, in court. 
The Defendant was duly informed of the Information filed, and the Defendant having been 
found guilty by a jury on July 16,2008, to the crime(s) of ATTEMPTED RAPE, FELONY, I.C. 18- 
6101(4), 306, committed on or about July 27,2007. 
The Defendant and Defendant's counsel were then asked if they had any legal cause or 
reason to offer why judgment and sentence should not be pronounced against the Defendant, and if 
the Defendant, or Defendant's counsel, wished to make a statement on behalf of the Defendant, or 
to present any information to the Court in mitigation of punishment; and the Court, having 
N JUDGMENT OF CONVICTION AND COMMITMENT - Page 1 
accepted such statements, and having found no legal cause or reason why judgment and sentence 
should not be pronounced against the Defendant at this time; does render its judgment of 
conviction as follows, to-wit: 
IT IS T E W F O W  ORDERED, ADJUDGED AND DECREED that the Defendant is 
guilty of the crime of ATTEMPTED RAPE, ELONY, I.C. 18-6101(4), 306, and that he be 
sentenced to the custody of the State Board of Correction of the State of Idaho for the term of not 
to exceed fifteen (15) years: with the first seven and one-half (7%) years of said term to be F m D ,  
and with the remaining seven and one-half (7%) years of said term to be INDETERMINATE. The 
Defendant shall receive credit for one hundred fifty-six (156) days served in pre-judgment 
incarceration toward the FLXED portion of the term as provided by Idaho Code 18-309. 
The Court recommends that during the course of the defendant's incarceration, he receive 
the benefit of cognitive programs and relationship programs. Further, the Court provides that the 
psychosexual evaluation of Dr. John W. Morgan and the Psychological Evaluation of Dr. J. Arturo 
Silva be provided to the medical and psychiatric treatment staff of the Idaho State Correctional 
Institution to assist in the Defendant's treatment with recommended medications to the extent 
deemed appropriate and to provide Defendant sex offender treatment and the Court authorizes such 
treatment. 
The Court specifically recommends the Defendant take part in sex offender programs 
during his incarceration and if deemed necessary, following any release on parole. 
The defendant shall submit a DNA sample and right thumbprint impression to authorities 
pursuant to LC. $ 19-5506. 
JUDGMENT OF CONVICTION AND COMMITMENT - Page 2 
IT IS FURTHER ORDERED that pursuant to Idaho Code Section 31-3201A(b) the 
Defendant shall pay court costs in the amount of $17.50; County Administrative Surcharge Fee in 
the amount of $10.00 pursuant to I.C. (i 31-4502; P.O.S.T. Academy fees in the amount of $10.00 
pursuant to I.C. 3 31-3201B; 1STARS technology fee in the amount of $10.00 pursuant to I.C. $ 
31-3201(5); $250.00 reimbursement, to the Victims Compensation Fund pursuant to I.C. 72- 
1025; and $3.00 for the Peace Officer Temporary Disability Fund pursuant to I.C. $ 72-1 105. 
The Defknd.int was advised of his rights to an appeal and then remanded to the custody of 
the Sheriff of Ada County, to be delivered FORTHWITH by him into the custody of the Director 
of the State Board of Correction of the State of Idaho. 
IT IS FWRTHER ORDERED that the Clerk deliver a certified copy of this Judgment and 
Commitment to the said Sheriff, which shall serve as the commitment of the Defendant. 
DATED this 19th day of November, 2008. 
JUDGMENT OF CONVICTION AND COMMITMENT - Page 3 
GERTWICATE OF MAILING 
I hereby certify that on the 20 , I mailed (served) a 
true and correct copy of the within instrument to: 
ADA COUNTY PROSECUTOR'S OFFICE 
INTERDEPARTMENTAL MAIL 
ADA COUNTY JAIL 
DELIVERED THROUGH CLERK'S OFFICE 
CENTRAL RECORDS 
DEPARTMENT OF CORRECTION 
1299 N ORCHARD SUITE 110 




IDAHO STATE POLICE 
PO BOX 700 
MERIDIAN ID 83680 
~ & r i j c d t  , l l h ? ' i ~ & i h k d  
135 &IY*c shut 
kbb\ C V ~ ~ \ L ~ & C C  1 cf i  q V /  I? J. DAVID NAVARRO 
Clerk of the District Court 
By: 
JUDGMENT OF CONVICTION AND COMMITMENT - Page 4 
003 '70 
A m W W  PARNES, XSB W4110 
Attorney at Law 
671 First Avenue North 
Post Office Box 5988 
Ketchurn, I ddo  83340 
Telephone: 208-726- 1 0 10 
Facsimile: 208-726-1 187 
PAGE E13188 
W.tLLIAA4 L. OSTf3RN[OUDT, GSB # 43021 
Attorney at Law 
135 Belvedere Street 
San Francisco, CA 941 17-39 1 5 
Telephone: 415-664-4600 
Facsimile: 41 5-664-469 1 
Attorneys for Defendant 
IN THE DTSmCT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE C O W =  OF ADA 
THE STATE OF IDAHO, 1 
PIabtiff, 
1 




) MOTION TO EXTEND THE TIME FOR 
STEPHEN D. m W A N ,  ) FLING A MOTION FOR NEW TRIAL 
) 
Defendant. ) 
COMES NOW the above named defendant, by and through hi,s attorney of record 
Andrew Pames, and requests this court to extend the time for filing a motion for new trial 
pursuant to Idaho Criminal Rule 34 for twenty-one days to and including December 26, 
MOTION TO EXTEND THE TIME FOR FPLiNG A MOTION FOR NEW TRTAL I 
Good cause exists for this motion as set forth in the attached fixdavit of Dennis 
Riordm, who will be representing Mr. Newman on appeal. As Mr. New~nan is in custody, 
there will be no prejudice to the. State if said motion is granted. 
1 have communicated with Shelley Armstrong who has indicated that she objects to 
the extension, 
This modon i s  based on the pleadings and papers on file in this action and the 
attached affidavit of Dennis Riordan- 
DATED tbis 3rd day of December, 2008. 
A@orney for Defendant 
MOTION TO EXTEND THE TIME FOR FLING A MOTION FOR NEW TRT& 2 
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I hereby certify that on December 3,2008, I sewed a true and correct copy of 
the within and foregoing MOTION TO EXTEND THE TIME FOR FILING A MOTION FOR 
NEW TRIAL to the following person in the manner noted: 
Shelley W. Amistrong 
Ada County Prosecutor's Officc 
200 W. Front Street., Room 3 191 
Boise, JD 83702 
By depositing a copy of the same in the United States mail, postage prepaid, 
at the post o s c e  at Ketcl~urn, Idaho. 
- By hand delivering a copy of tho same to the office of said attorney at her 
office in Boise, Idaho. 
By sending a facsimile copy of the same to said attorney at her facsimile 
number: 208-287-7709. 
MOTION TO EXTEND THE T1M)3 FOR FILING A MOTION FOR NEW T W  3 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 1 
1 
1 
Plaintiff, 1 Case No. CR-2007-0001072 
1 
VS. 1 ORDER DENYING DEFENDANT'S 
) MOTION FOR EXTENSION OF TIME 




Orm December 3, 2008, the Defendant moved this Court for an extension of time to file a 
motion for new trial. No objection has been filed to Defendant's Motion and no hearing has been 
requested. 
Background and History 
On July 16,2008, a jury found the Defendant GUILTY of Attempted Rape, a Felony. On 
November 19,2008, the Court imposed Judgment of Conviction and Commitment. 
Standard of Review 
This Court is charged with interpreting Rules 34 and 45 of the Idaho Criminal Rules. The 
interpretation of a statute is a question of law for the court. Gooding County v. Wybenga, 137 
Idaho 201, 46 P.3d 18 (2002). The statute must be construed as a whole, taking the literal words 
of the statute, which words must be given their plain, usual, and ordinary meaning. Thornson v. 
City oflewiston, 137 Idaho 473, 50 P.3d 488 (2002); State v. Hart, 135 Idaho 827, 25 P.3d 850 
/' Order 1 
(2001). If a statute is not ambiguous, the court does not construe it, but simply applies the 
ordinary meaning. Nunsen v. State f irm Mut. Auto. Ins. Co., 112 Idaho 663, 735 P.2d 974 
(1987). A statute is ambiguous where the language is capable of more than one reasonable 
construction. State v. Schwurtz, 139 Idaho 360, 362, 79 P.3d 719, 721 (2003), citing Jen-Ruth 
Co., Irrc. v. Kit Mfg. Co., 137 Idaho 330, 48 P.3d 659 (2002). Unless the result is palpably 
absurd, or legislative intent is clearly to the contrary, a court must a s s m e  that the legislature 
means what is clearly stated in the statute. Miller v. State, 110 Idaho 298, 715 P.2d 968 (1986); 
Gurza v. State, 139 Idaho 533, 82 P.3d 445 (2003). 
Application 
Defendant requests an extension in order to file a motion for a new trial pursuant to I.C.R. 
34. Normally, when a motion "is required or allowed to be done at or within a specified time, the 
court[,] for cause shown[,] may at any time in its discretion" extend such period. I.C.R. 45. 
However, where a motion is sought under Rule 34, the court's discretion is somewhat restricted, 
and "the court may not extend the time for taking any action, . . . except to the extent and under 
the condition stated therein."' I.C.R. 45 (b)(3) (emphasis added). Thus, the ability of this Court 
to extend the time for filing a Rule 34 motion is strictly governed by the time limitations of that 
Rule. 
Under Rule 34, a motion for a new trial based on grounds other than newly discovered 
evidence may be granted at any time within fourteen (14) days after the imposition of sentence, 
"or within such M e r  time as the court may fix during the fourteen (14) day period." I.C.R. 34. 
The Court finds the language of Rule 34 is plain and unambiguous. Rule 34 requires the Court to 
grant the motion within fourteen (14) days of imposition, or, within that same time period to fix a 
' Rule 45(b)(3) also applies this exception to actions brought under Rules 29 and 35. It is for thts reason the time 
knits set are strictly construed and a court lacks jurisdiction to hear an action whch has not been brought in a timely 
manner under Rule 35. See State v. Ifoman, 114 Idaho 139,754 P.2d 452 (Ct. App. 1988). 
Order 2 
future date when the motion might be granted or denied. The Court imposed sentence on 
November 19,2008. Defendant filed his Motion to Extend on December 3,2008, which was the 
14 '~  day after the imposition of sentence.' Because the Court was dealing with a medical 
emergency caused by the Court's 89-year-old mother falling and breaking her hip, having to be 
life-flighted to St. Alphonsus in Boise, the Court was not aware of the Defendant's Motion until 
December 5, 2008. Rule 34 specifically states the Court must grant the motion for a new trial, or 
set a time to grant such motion, "within fourteen (14) days after the imposition of sentence." 
Defendant filed his Motion for Extension with the Clerk on the final day of this Court's 
jurisdiction and did not call the Motion to the Court's attention immediately. As a result of this 
Court's personal circumstances and the delayed filing of the motion, the Court was not aware of 
the Motion until the time limit had expired. 
In any event, even assuming the Court had been notified of Defendant's request, it would 
have likely been denied, where the Defendant was adequately represented by counsel at trial, and 
this Court finds the extension for filing would not be justified. Furthermore, the Defendant still 
has access to other, more appropriate, avenues of review. 
Accordingly, Defendant's Motion is hereby DENIED. 
il 
SO ORDERED AND DATED this /& '  day of December, 2008. 
MIKE WETHERELL L 
District Judge 
Time has been appropriately calculated in accordance with I.C.R. 45. 
Order 3 0031 '76 
CERTIFICATE OF MAILING 
I hereby c e r t i f y  t h a t  on t h i s  1 5 t h  day  of D e c e m b e r ,  2008,  
I m a i l e d ( s e r v e d 1  a t r u e  a n d  correct copy of t h e  w i t h i n  
i n s t r u m e n t  t o :  
ADA COUNTY PROSECUTOR 
INTERDEPARTMENTAL MAIL 
ANDREW PARNES 
ATTORNEY AT LAW 
PO BOX 5988 
KETCHUM I D  83340  
J. D a v i d  N a v a r r o  
C l e r k  of t h e  D i s t r i c t  C o u r t  
CERTIFICATE OF MAILING 
%. 
ANDREW P A W S ,  XSB #4110 
Attorney at Law 
67 1 First Avenue  no^ 
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- 
Post Ofice Box 5988 
Ketchurn, Idaho 83340 
Telephone: 208-726- 10 10 
Facsimile: 208-726- 1 1 87 
W L I A M  L. OSTEMOUDT, CSB # 43021 
Attorney at Law 
1 3 5 Belvedere Street 
San Francisco, California 94 1 17-39 15 
Telephone; 41 5-664-4600 
Facsimile: 4 15-664-469 1 
Attorneys for Defendant 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, TN AND FOR THE COUNTY OF A.D.A. 
TEE STATE OF IDAHO, 1 Case No. H070 1072 
1 
Plaintiff, 1 NOTICE OF APPEAL 
VS. ) 
STEPHEN D. NEWMAN, 
1 
1 Honorable Michael Wetherell 
Defendant. 1 
1 
TO: PROSECUTING ATTOEWEY, ADA COUNTY, AND TEE ATTORNEY 
GEWRAL OF THE STATE OF IDAHO A N D  THE CLERK OF THE 
DISTRICT COURT; 
NOTICE TS HEREBY GIVEN THAT: 
I .  The above-named defendant appeals against the Plaintiff to the Idaho 
NOTICE OF APPEAL 1 
PAGE 031E15 
a 
Supreme Gout from that certain jtldgment of convictio~~ and sentence rendered against the 
said Defendant by the Honorable Michael Wetherell, District Judge, on November 19, 
2. The party has the right to appeal to the Idaho Supreme Court, and the 
judgment above-described is an appeaIable order under and pursuant to Rule 1 I (c)(l) and 
(2) . 
3. A preIiminary list of issues on appeal includes that the denial of a motioti to 
suppress evidence, the improper ad~nission of evidence, and the sufficiency o f  evidence. 
4. The following Reporter's Transcripts of proceedings are requested: 
Motion heard on June 18,2008, Court report Jeame Hirmer; 
Jury Trial held on July 11, 14, 15 an 16 Court reporters Ni.co1.e Omsberg and Robvl 
Lee, 
5 .  The following transcripts have previously been prepared and have been fired 
with the district court: Motion to Suppress Evi,dence, March 14, 2008 and Motions in 
Limine, July 2,2008. 
6. The standard designation of the Clerk's record pursuant to Rule 28 is 
requested. 
a. 'That I have sewed a copy of tlis Notice on the court reporter Nicole 
Omsberg . 
b. That the estimated fee for the court reporter has been paid by 
NOTJCE OF APPEAL 2 
PAGE 84/65 
f o w a d k g  a check to Ni~ole Omsberg, the: g*av reporter in the case, which covers the 
estimate for all trmscripts requested. 
c. That the Clerk of the District COW has been paid the estilnated fee 
for the prqaxation of  the Clerk's Record. 
d, That there is no filing fee for appeals in criminal cases. 
e. That servicc has been made upon all parties, including the 
Prosecuthg Attorney and the Attorney General, required to be served plu'suant to 
8. Dennis Riordan, 523 Octavia Street, San Francisco, CA 94 102, will be 
representing Mr. Newmn on appeal pursuant to Rule 9 of the Ida110 Appellate . . .  Rules and 
further correspondence regarding the appeal, should be forwarded to Mr. Ri.ordan at the 
above address. 
DATED this 22nd day of December, 2008. 
Attorney for Defendant 
NOTICE OF APPEAL 
ANDREW PA PAGE 05/05 
I 
CERTIFICATE OF SERVICE 
I, Andxew Pames, hereby cedi@ that 1 am employed in thc County of Blaine, Idaho; I 
am over the age of  eighteen years and not a party to this action; my business address is 67 1 
z;t First Avenue North, Ketchurn, Idaho 83340; on Dccemba-p, 2008, 1 served a true and 
correct copy of a Noticc of Appeal to the following pcrson in the manner noted: 
By Mail Shelley Armstrong 
Prosecuting Attorney 
200 West Front Street 
Boise, JD 83702 
By Mail Lawrence Wasden 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83 720-00 1 0 
By Mail Nicole Ornsberg 
Court Reporter 
18 10 W State Street, 17 1 
Boise, Idaho 83706 
NOTICE OF APPEAL 
67 1 First Avenue North 
Post Off~ce Box 5988 
Ketchum, Idaho 83340 
Telephone: (208) 726- 10 10 
Facsimile: (208) 726- 1 187 
. 
2 
WILLIAM L. OSTERHOUDT, ESQ. (CBN 43021) 
DOLORES OSTERHOUDT, ESQ. (CBN 2 15537) 
Law Office of William L. Osterhoudt 
135 Belvedere Street 
San Francisco, CA 94 1 17 
Telephone: (4 15) 664-4600 
Facsimile: (4 15) 664-469 1 
ANDREWPARNES,ESQ.(ISB4110) 
Attorney at Law 
Attorneys for Defendant, 
STEPHEN NEWMAN 
J. DAVID NAVARRO, Clerk 
By ERIN BULCHER 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTFUCT 
t r 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
) Case No. H070 1072 
THE STATE OF IDAHO, ) 
1 
Plaintiff, ) DEFENDANT NEWMANSS 
) MOTION FOR A REDUCTION 
v. ) OF SENTENCE PURSUANT 
1 RULE 35 
STEPHEN D. NEWMAN, ) 
Defendant. 
) 
) Court: Honorable Mike Wetherell 
2 7 
28 
Defendant N e w m a n ' s  M o t i o n  t o  Reduce  S e n t e n c e  Pursuant  t o  R u l e  35 ,  C a s e  N o .  
H 0 7 0 1 0 7 2 .  
1 
- 1 1  INTRODUCTION 
I1 Defendant Stephen Donald Newman was convicted, after jury trial, of one 
4 ( 1  count of attempted rape under I.C. Section 18-61 01, 306. On November 19, 2008, i 
I1 Defendant Newman, by and through his attorneys of record, hereby moves the Court 
5 
6 
he was sentenced to a fixed tern of 7.5 years and maximum term of 15 years. 
Idaho Criminal Rule 35 provides that a defendant may seek a reduction of his 




l3 /I sentence within 120 days of the imposition of sentence. This motion is timely as 
for a modification of his sentence pursuant to Idaho Criminal Rule 35. 
STANDARDS FOR RELIEF 
I4  I/ Mr. Newman's sentence was imposed on November 19, 2008. The C O U ~  is 1 
15 
16 
21 11 severe. The motion is addressed to the sound discretion of the Court and allows the 
empowered under this provision to grant a reduction of the original sentence, to 




A motion under this Rule is essentially a plea for leniency which may be 
granted if the Court feels that the original sentence, for any reason, appears unduly 
/I subsequently provided. See State v. Buzzard, 1 14 Idaho 384, 757 P.2d 247 (1 988); 
22 
2 3 
Court to reconsider specific aspects of its sentence in light of information 





State v. Wright, 1 14 Idaho 45 1, 757 P.2d 714 (1 988). A motion under this Rule 
leaves intact the verdict of guilty and the adjudication of guilty under the judgment 
of conviction; it is essentially a plea for sentencing leniency and not a plea for relief 
fiom a hemina t ion  of guilt. State v. Flora, 150 Idaho 397,766 P.2d 1278 (1988). 
In this motion Defendant Newman respectfully addresses his plea to the 
Court's sentencing discretion. He acknowledges the seriousness of the offense of 
conviction and he has firmly resolved to improve himself during his period of 
confinement so that he may rejoin society as a contributing member. 
DISCUSSION 
Mr. Newman was charged with an offense occurring on or about July 27, 
2007. He was arrested and admitted to bail and remained on pretrial release until his 
ultimate conviction by the jury on July 16,2008. During this period he resided with 
his wife in their Boise home, worked as much as possible and was evaluated 
extensively by psychiatric professionals engaged by his attorneys. Mr. Newman's 
behavior during this lengthy period of pretrial release was exemplary, and he never 
gave any cause for revoking his bail or limiting his movements on bail. Through 
arrangements made by his counsel he traveled to Northern California on several 
occasions to meet with his evaluating psychiatrist, Dr. Arturo Silva, and on one 
occasion to Baltimore, Maryland to consult with a highly respected psychiatrist 
affiliated with Johns Hopkins. 
I I These measures were helpful to Defendant's counsel because they helped 
I I provide an understanding for the conditions giving rise to the Defendant's behavior, 
D e f e n d a n t  N e w m a n ' s  M o t i o n  t o  R e d u c e  S e n t e n c e  P u r s u a n t  t o  Rule  3 5 ,  Case  N o .  
H 0 7 0  1 0 7 2 .  
3 
4 
11 occasion, when communicating with a young woman on the internet, the Defendant 
Investigation disclosed that Mr. Newman, in addition to never having harmed 




Ilbecame fearful that she was being abused by family members, and he expressed his I 
were entirely inconsistent with criminal behavior. The Court may recall that on one 
l1 lithe dangerous environment. The Court mentioned this incident during the 1 
9 
10 
llsentencing hearing as one of the factors leading the Court to believe that Mr. 
13 
concern to a detective who subsequently succeeded in having the girl removed from 
l4 I/ Newman could indeed be rehabilitated. 
15 
16 
1 7  
2 1  1 thoughtful sentencing hearing, was obviously struck by these references and took 
The other factor leading the Court to this conclusion was the existence of 
numerous heartfelt letters from friends and associates of the Defendant, and from 
19 
2 0 
them into account in arriving at a sentence. The sentence was, nonetheless, severe 
2 3 
members of his family, describing a gentle person, sensitive to the feelings of others, 
who had never injured anyone. The Court, which conducted a careful and 




clearly reflected the Court's view of the conduct at issue, tempered somewhat by the 
Court's recognition of Mr. Newman's positive qualities. In this motion we enlarge 
28 
D e f e n d a n t  N e w m a n ' s  M o t i o n  to  R e d u c e  S e n t e n c e  P u r s u a n t  t o  Rule  35,  C a s e  N o .  
H 0 7 0 1 0 7 2 .  
4 
003 85 
upon this disc~lssion of the Defendant's rehabilitative potential and indeed the reality 
of his commitment to change in his every-day life. 
We append to this motion a letter from h4r. Newman's parents, who attended 
the trial, and from Mr. Newman himself. As in the past, the senior Newmans have 
written a very thoughtful letter to the Court which conveys their love for their son as 
well as their appreciation of his ability to move forward under difficult 
circumstances. In his own letter Mr. Newman describes his prison experience of the 
Court and the way he is using that prison experience to grow into a more healthy 
individual. Somewhat ironically, some of the Defendant's best qualities, including 
his lack of history of violence and his obvious intelligence, tend to weigh against 
him when various prison programs are considered. Nevertheless, as he explains in 
his letter to the Court, Mr. Newman is taking whatever programs and courses are 
available to him and is using his time wisely. He has begun a "Houses of Healing" 
class, and is scheduled to begin a "Healthy Relationships" class in April. He has 
applied for a job editing the inmate newsletter and has met with his education 
counselor and has started a process that could lead to a Masters Degree though 
correspondence courses. 
Additionally, Mr. Newman has clearly sought to present himself as a positive 
role model for other inmates, many of whom lack his educational experience and 
motivation to change. When he was subjected to abuse because of the nature of his 
D e f e n d a n t  N e w m a n ' s  M o t i o n  t o  R e d u c e  S e n t e n c e  P u r s u a n i  t o  Rule  35 ,  Case  N o .  
H 0 7 0 1 0 7 2 .  
5 
conviction, he did not react, but maintained his composure and a peaceful attitude at 
2 






him and also in their own approaches to the tensions of confinement. He has clearly 
resolved to live a healthy lifestyle and to avoid the kind of unhealthy preoccupations 




l3 I/ It is of course unfortunate that Mr. Newman has lost so much that he held dear 
detemination to succeed is also apparent in the letter from Mr. and M s .  Newman 
who speak of their son's active pursuit of opportunities for contemplation and 
14 11 in the course of this experience. In his letter the defendant mentions life changes 1 






21 11 meditation, physical and mental exercise and positive thinking. It is this ability to I 
such as divorce, loss of a stable career, and loss of his home. But rather than dwell 
upon the negative aspects of these losses, Mr. Newman has been able to find in them 
a realization of what is important in life. With superficial pleasures and satisfactions 
2 2 
2 3 
28 I1 urge the Court to take this matter into consideration when weighing this motion. At 





I I D e f e n d a n t  N e w m a n ' s  M o t i o n  t o  R e d u c e  S e n t e n c e  P u r s u a n t  t o  Rule  3 5 ,  C a s e  N o .  H 0 7 0 1 0 7 2 .  
best illustrates Mr. Newman's true potential for full rehabilitation. 
While it is clear that the availability or lack thereof of desirable prison 
programs is not alone a basis for discretionary relief under Rule 35, we respectfully 




on the Court's own observations of the defendant and the potential for rehabilitation 
presented at the time of sentencing. Mr. Newman will apparently not become 
8 
eligible for these beneficial programs, however, until he is within one or perhaps two 






l7 II demonstrated the qualities that endeared him to those who spoke on his behalf at 
years presently imposed, it would facilitate his ability to avail himself of classes and 
l"rograms that all parties would agree he needs and from which he would benefit. 
There are however many other cogent reasons to review the sentence in this 
matter and to consider a modest reduction in the fixed term of incarceration. The 
15 
1 6  
/I trial and wmte letters supporting him at sentencing. He has attempted to turn the 
defendant, in the approximately nine months he has been in custody, has 




24 I is doing all that he can do to improve himself and to take advantage of all the 
poison of resentment and retribution directed at him by potentially violent inmates 
into the medicine of tolerance, patience and understanding. He obviously has had a 
2 5 
llinstitution may have to offer. Perhaps most admirably, he has attempted to 1 
2 8  11 disillusionment and despair. 
2 6 
2 7 
I I D e f e n d a n t  Newrnan's  Motron  t o  R e d u c e  S e n t e n c e  P u r s u a n t  t u  Rule  3 5 ,  Case  N o .  H0701072 .  
positively influence other persons in an environment rife with negativity, 
This Rule 35 Motion is, as we have stated, addressed to the sound discretion 
of this Court and is essentially a plea for leniency based upon the matters presented 
herein. We appreciate the Court's consideration of these matters and respectfully 
urge that a modest reduction in sentence would be in accordance with the ends of 
substantial justice in this case. 
Dated: March 1 1,2009 Respectfully submitted, 
Defendant Newman's Mot ion  t o  Reduce Sentence Pursuant to  Rule 3 5 ,  Case  N o .  
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Exhibit "B" 
Stephen T. Newman 
Nancy Newman 
930 River Lane 
Santa Ana, CA 92706 
March 6,2009 
The Honorable Michael E. Wetherell 
District Judge 
Ada County, Idaho 
Re: Stephen D. Newman 
Rule 35 Motion for Reduction of Sentence 
Dear Judge Wetherell: 
We are Stephen's parents and we are writing to share our feeling that a reduced sentence 
would benefit both our son and the people of Idaho. You may recall that Stephen is the college 
honor graduate and successEu1 entrepreneur who was convicted of attempting a rape while sitting 
alone in his car in a deserted park. He was sentenced to a total of 15 years with 7% years of 
determinate incarceration. 
Dr. Silva, the psychiatrist who evaluated Stephen extensively over many months, testified 
that his psychological issues could be successfully treated with a combination of drugs and 
psychotherapy. You allowed for the possibility of stlch treatment when issuing the sentence. 
Unfortunately, no such treatment is occurring or anticipated. 
Upon his initial arrival at the prison, Stephen was subjected to a battery of tests, interviews 
and evaluations for placing him in the proper location. Since Stephen was older, well educated, and 
without anger, alcohol or drug issues, he scored very low on the danger scale. The crime itself 
required a high score; otherwise, he would have qualified for minimum security confinement. At the 
final placement interview, the evaluator told Stephen that he did not qualify for any of their 
educational or self help programs (12 step, etc.). His psychological screening tests did not even 
qualify him to meet with a psychologist, much less receive treatment. The evaluator told Stephen 
that he had never had anyone like him, didn't quite know what to do with him, and didn't really think 
he belonged there. We agree. 
Stephen's transition to prison life was difficult. Due in part to the extensive publicity 
surrounding his case and the resulting public hysteria, he has been subjected to numerous threats and 
minor assaults from other inmates. Through his personal grit and intellect, he seems to have moved 
past those issues for the time being. Though most of the helpful programs are unavailable to him, he 
has diligently sought out others and is taking advantage of what few opportunities are available to 
maintain his physical and mental health, improve his mind, and get his life back on track. He 
managed to get accepted into a grief counseling class which he attends regularly and is exploring 
opportunities to obtain a graduate degree through correspondence courses. He also applied to a 





opportunities for contemplation, and personal improvement. He has fashioned a personal exercise 
and nutrition plan of sorts with resources available to him. He reads extensively with many books 
on personal growth, meditation and contemplation, as well as regular fiction and even literary 
classics including Steinbeck's East of Eden. 
We recite his prison experiences to demonstrate that, even in the face of hostility and limitcd 
opportunity, and even though beneficial psychiatric treatment is not provided, Stephen fights through 
the depression and doggedly pursues personal improvement on his own. He has not yet given up on 
the possibility of a meaningful life. 
It is our understanding that some form of counseling may become available a year or two 
before he is eligible to be released on parole. That is still five or six years away. We feel that the 
sooner treatment can begin, the more effective it will be. Upon his release on parole, we, as his 
parents, and Stephen himselfwill assume the financial responsibility for his lodging, sustenance and 
medical care thus relieving the people of Idaho from this burden. Stephen is eager to participate and 
improve and he has an enthusiastic support team (his parents) who, although aging, are still healthy 
enough at this point to assist him in his reintroduction to society. 
Since he has always been a productive mentber of society and has never physically harmed 
anyone, even in this case, we feel society would be well ahead and no less safe if Stephen could 
receive treatment and be reintegrated as a productive, achieving member of society sooner rather 
than later. 
We respectfully urge that you grant a reduction in Stephen's sentence for the benefit of all 
concerned. Thank you for your consideration. 
Very truly yours, 
Nancy Newman 0 L 7 L w  


























I, the undersiped, declare as fbllows: 
I am employed in the City and County of San Francisco, State of California. I 
am over the age of eighteen (1 8) and am not a party to this action. My business 
address is 135 Belvedere Street, San Francisco, California 941 17. 
On the date set forth below, I served the document entitled, Defendant 
Newman" Motion to Reduce Sentence Pursuant to Rule 35 on: 
Shelley W. h s w o n g ,  Ada County Prosecutor's Office, via facsimile: (208) 
287-7700; 
I declare under penalty of perjury that the foregoing is true and correct. 
DATED: March 1 1,2009 
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
STATE OF IDAHO, 
1 
) 
Plaintiff, 1 Case No. H0701072 
VS. ORDER DENYING MOTION FOR 
WDUCTION OF SENTENCE 
STEPHEN D. NEWMAN, 
) 
Defendant. 
Currently before this Court is the Defendant's motion for reduction of sentence in 
accordance with I.C.R. 35. 
BACKGROUND 
On November 19, 2008, after Defendant was earlier found guilty in a trial by jury of 
Attempted Rape, the Court imposed a sentence of fifteen (15) years, with seven and a half (7 %) 
years to be fixed. 
STANDARD OF REVIEW 
Rule 35 motions must be filed within 120 days of entry of the judgment imposing 
sentence or within 120 days after the court releases retained jurisdiction. In the case at bar, the 
Defendant filed withn the prescribed time limitation and the court may consider his motion. See 
State v. Parvin, 137 Idaho 783,53 P.3d 834,836 (Ct. App. 2002) (120-day filing requirement is a 
jurisdictional limitation that must be strictly construed). 
A Rule 35 motion to reduce a lawful sentence is essentially a plea for leniency. The 
defendant has the burden of proving that the ser1tence is unreasonable. State v. Burnight, 132 
Idaho 654, 978 P.2d 214, 219 (S. Gt. 1999). It is addressed to the sound discretion of the 
sentencing court and may be granted if the original sentence was unduly severe or unreasonable. 
State v. Allbee, 115 Idaho 845, 771 P.2d 66, 67 (Ct. App. 1989). A court treats the fixed portion 
of a sentence as the term of confinement. Burnight at 219, Stute v. Book, 127 Idaho 352,354,900 
P.2d 1363, 1365 (1995). As a general rule, "a sentence fixed within the limits prescribed by 
statute ordinarily will not be considered an abuse of discretion." State v. Nice, 103 Idaho 89, 645 
P.2d 323 (1 982). 
For a sentence to be considered reasonable, at the time of sentencing the court must take 
into consideration the objections of sentencing: whether confinement is necessary to accomplish 
the objective of protecting society and to achieve any or all of the related goals of deterrence, 
rehabilitation, or retribution applicable to the case. Stute v. Toohill, 103 Idaho 565, 650 P.2d 
707, 710 (Ct. App. 1982). This requires the Court "focus on the nature of the offense and the 
character of the offender." State v. Reinke, 103 Idaho 771, 653 P.2d 1 183 (Ct.App. 1982). 
Finally, where the sentence is not excessive when pronounced, the defendant must show that it is 
excessive in view of new or additional evidence presented with his motion for reduction. State v. 
Hernandez, 121 Idaho 114, 822 P.2d 1011, 1014 (Ct. App. 1991). 
ANALYSIS 
According to the Defendant's brief and supplementary materials, he has been deemed 
ineligible for prison programming due to the length of his incarceration and his high evaluation 
scores. The Defendant expects he will only have access to programming after he has served 
approximately five and a half (5 M) years of this sentence. Despite this set back, Defendant 
appeas to be taking every opportunity to facilitate his rehabilitation with the limited resources 
available to him, making it a personal goal to have this be as positive an experience as possible. 
The Court commends the Defendant on his proactive efforts to better his current surroundings 
and even help others in the process. Based on Defendant's inability to obtain programming, lack 
of criminal history andlor violence, and commendable behavior during incarceration, he appeals 
to the leniency of this court and requests a reduction of his sentence. 
The maximum statutory penalty for the Defendant's crime is fifteen (15) years fixed 
incarceration and a $25,000 fine. (I.C. $18-6104, 18-306). The Court gave the Defendant a fixed 
term of seven and a half (7 %) years. In addition, the Court recommended and authorized that the 
Defendant receive the benefit of prison cognitive, relationship, and sex offender programs. This 
Court has again reviewed the Presentence Investigation Report, the case file and all related 
filings in this matter. The Court also clearly recalls the arguments and statements offered at 
Defendant's sentencing. The Defendant's attitude and behavior are particularly compelling and 
reflect positively on his rehabilitative potential. The Court has also reexamined the sentence, in 
light of the objectives of protecting society, deterrence, rehabilitation, and retribution. 
Although the Court is discouraged by the Department of Corrections inability to offer 
immediate programming, the Court finds the sentence was not an abuse of its discretion and 
remains reasonable. In addition to rehabilitative potential, which the Court found somewhat 
favorable, the Court took other factors into consideration when determining the sentence to 
impose. Although a lack of current programming may be delaying full rehabilitative potential, 
additional sentencing factors such as deterrence, retribution, and the nature of the offense and 
Defendant are still relevant to the sentence. Toohill, 103 Idaho 565, 650 P.2d 707. Reiizke, 103 
Idaho 771, 653 P.2d. 
Defendant has not requested a hearing on t h s  matter. A motion to modilFy a sentence 
"shall be considered and determined by the court without the admission of additional testimony 
and without oral argument, unless othenvise ordered by the court; in its discretion."I.C.R. 35 see 
State v. Cqpenhaver, 129 Idaho 494, 927 P.2d 884 (1996), State v. James, 112 Idaho 239, 731 
P.2d 234 (Ct, App. 1986). The Court sufficiently understands the arguments as laid out in the 
Brief and supporting letters. Accordingly, the Court finds a hearing of additional oral testimony 
unnecessary. 
In accordance with the foregoing, the Court declines the Defendant's invitation to reduce 
his sentence. Dekndant's Motion for Reduction of Sentence is hereby DENIED. 
r;h 
SO ORDERED AND DATED t h i s / Z  day of March, 2009. 
~ g t r i c t  Judge 
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